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Questions Presented 

1. Where an alien was admitted for permanent residence 
in 1949 after a finding by the Attorney General that he was 
eligible for such residence and thereafter in naturalization 
proceedings the Government conceded that such entry in 
1949 was lawful and the concession was accepted by the 
court, mav the lawfulness of such entry thereafter be 
relitigated. 

2. May the Immigration Service or the Board of Immi¬ 
gration Appeals disregard an unrevoked finding by the At¬ 
torney General that an alien is eligible for permanent ad¬ 
mission to the United States. 

3. Where the Government has conceded in a deportation 
proceeding that an alien lawfully entered the United States 
in 1949 may it thereafter in the same proceeding attack the 
lawfulness of such entry. 

4. Is the determination of lawful entry in a naturalization 
proceeding res judicata against the Government in a later 
deportation proceeding. 

5. Does the doctrine of administrative res judicata apply 
to the more than thirteen determinations herein that appel¬ 
lant lawfullv entered the United States in 1949. 

6. Is the Government subject to equitable estoppel in a 
deportation proceeding. 

7. Is the denial of permission to file briefs in a deporta¬ 
tion proceeding before the hearing officer . . . which 

denial the Court below found to be less than due process 
. . . cured when briefs are permitted before the Board 
of Immigration Appeals which sits purely in an appellate 
capacity. 
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Jurisdictional Statement 

This is an appeal from an order of the Honorable Luther 
A. Youngdahl, District Judge, District of Columbia, entered 
January 30, 1956, granting appellee’s motion for summary 
judgment and from an order entered March 21, 1956 deny¬ 
ing appellant’s motion for reconsideration of the earlier 
decision. Jurisdiction of the District Court was invoked 
under the Declaratory Judgment Act (28 U. S. C. 2201). 
This Court has jurisdiction of this appeal pursuant to 2$ 
U. S. C. 1291. 


(1) 
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Statement of Facts 

Appellant (hereinafter sometimes referred to as “Man¬ 
nerfrid”), a native and citizen of Sweden, entered the 
United States as a temporary visitor on June 4,1941 under 
§ (3) (2) of the Immigration Act of 1924 (8 U. S. C. 203(2)) 
(J. A. 18-19). He was forced to remain in this country 
after having been placed on the Nazi blacklist and being de¬ 
nied safe conduct permission to return to Sweden. 

On March 16, 1943, while still a temporary business 
visitor, Mannerfrid executed DSS Form 301 (Application 
by Alien for Relief from Military Service) (J. A. 39-41). 
At the same time he filed a letter 'with his draft board in 
which he stated that the Swedish Consul had advised him 
to claim draft exemption, and further stated: 

“I also want to state that if I would not have filed 
this application and had joined the American Forces, 
I would automatically have become a United States 
citizen and, as a United States citizen, I would be a 
foreigner in my own country, and as a foreigner, I am 
not allo'wed to control any Swedish company or own 
real estate without certain permissions. As I have 
quite a large holding of real estate in Sweden and am 
sole owner of Henrik Mannerfrid Aktiebolag, I thought 
it best to file the ‘Application by Alien for Relief from 
Military Service.’ If Sweden should become involved 
into the war, the whole matter changes, and I should be 
obliged to be able to withdraw this application for relief 
from military service and reconsider this question, 
after I have been advised by my Consulate here.” 
(J. A. 42). 

Thereafter plaintiff’s stay in the United States was ex¬ 
tended from time to time until 1948, when an application 
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for preexamination 1 was presented to the Attorney Gen¬ 
eral. After review of the facts, the Attorney General en¬ 
tered an order authorizing pre-examination and specifically 
found: 

“Upon the unique and specific facts as set forth in 
the file in this case, it is found that the alien is not in¬ 
eligible to citizenship or admission for permanent res¬ 
idence for having filed DSS 301 under mistake . . . *' 
(J.A. 42) 

Following pre-examination, Mannerfrid went to Canada 
and, after the American Consul there had satisfied himself 
that he was admissible to the United States, secured a visa 
to enter the United States as a permanent resident. The 
Immigration authorities, concurring in that determination, 
admitted Mannerfrid to the United States for permanent 
residence on April 5, 1949 (J.A. 1). Four days later, on 
April 9, 1949, Mannerfrid married an American citizen 
(J.A. 19). Mrs. Mannerfrid has never resided in Sweden 
and does not speak Swedish. 

(A) The Naturalization Proceedings 

On April 17, 1951, Mannerfrid applied for naturalization 
as an American citizen (J.A. 18-22). In his application, he 
stated: 

“11. My lawful entry for permanent residence in the 
United States was at Niagara Falls, N. Y., under the 
name of Henrik Mannerfrid, on April 5, 1949, on the 
Rainbow Bridge, as shown by the certificate of my ar¬ 
rival attached to this petition.” (J.A. 19) 

1 8 C.F.R. 142.2 (1949 Edition). Preexamination authorized an alien 
to proceed to Canada for a permanent visa to reenter the United States. 
Only consuls abroad can issue visas. Preexamination is only authorized 
•where it is found that an alien is eligible to enter the United States for 
permanent residence. 
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The certificate of arrival referred to in his application had 
previously been granted by the Immigration and Naturali¬ 
zation Service. It specifically recited lawful entry for per¬ 
manent residence by Mannerfrid. 

A preliminary hearing was held before a Designated 
Naturalization Examiner, who on September 6, 1951, sub¬ 
mitted his findings of fact, conclusions of law and recom¬ 
mendation (J.A. 31-34). In his findings, the Designated 
Naturalization Examiner stated: 

“The undersigned, duly designated under the Na¬ 
tionality Act of 1940 to conduct preliminary hearings 
upon petitions for naturalization, respectfully reports 
that the above named petitioner, a native and national 
of Sweden, age 43 years, who has resided in the United 
States since his lawful entry for permanent residence 
on April 5, 1949, filed a petition for naturalization on 
April 17, 1951, under Section 311 of the Nationality 
Act of 1940.” (Italics added) (J.A. 31) 

The Designated Examiner, however, recommended that 
Mannerfrid’s petition for naturalization be denied because 
he had applied for relief from military service. 

The Examiner’s finding that Mannerfrid was lawfully 
admitted for permanent residence was concurred in by 
the Commissioner of Immigration and Naturalization who 
stated in his findings of fact: 

“On February 12, 1949, preexamination of the peti¬ 
tioner was authorized as a result of which the peti¬ 
tioner, who had resided continuously in the United 
States since June 4, 1941 was lawfully admitted to the 
United States for permanent residence on April 5, 
1949.” (J.A. 38). (Italics added.) 

The Commissioner disagreed with the Designated Exami¬ 
ner, however, as to the effect of Mannerfrid’s claim for 
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draft exemption. The Commissioner found that Manner- 
frid did not knowingly and intentionally waive his rights to 
citizenship, because he had executed DDS Form 301 under 
mistake. Accordingly, he determined that Mannerfrid 
could lawfully be naturalized under the Nationality Act 
(J.A. 34-39). 

The conflicting recommendations of the Designated Ex¬ 
aminer and the Commissioner of Immigration and Nat¬ 
uralization were submitted to the District Court. In his 
oral submission to the Court, counsel for the Government 
stated: 

“The petitioner was born in Sweden on May 4, 190S. 
He arrived in the United States as a temporary visitor 
for business purposes on June 4, 1941. Thereafter, 
he was granted extensions of his permission to stay 
until 1947. Subsequently, he legalized liis immigration 
status which will be described to your Honor during 
the proceedings .’’ (J.A. 38). (Italics added.) 

The District Court of New York denied Mannerfrid's 
application because he had filed DSS Form 301. In his 
opinion, however, Judge Samuel Kaufman found: 

“He (Mannerfrid) remained in the United States 
continuously until his lawful admission for permanent 
residence on April 5, 1949.” (J.A. 43) 

Later in that same opinion, Judge Kaufman again found: 

“On April 5, 1949, he (Mannerfrid) was lawfuly ad¬ 
mitted into the United States for permanent resi¬ 
dence.” (J.A. 44) 

In the course of his opinion, Judge Kaufman observed 

that the District Court was not bound bv the Attornev Gen- 

* * 

eral’s ruling that Mannerfrid was not ineligible for citizen- 
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ship, because naturalization was the final responsibility of 
the courts, not the Department of Justice. 

The case was appealed to the Court of Appeals for the 
Second Circuit. In the brief submitted by the Govern¬ 
ment to the Court of Appeals, Government counsel stated: 

“Thereafter, the petitioner immigrated to the United 
States from Niagara Falls, Canada on April 5, 1949 
for permanent residence.” 

The Court of Appeals for the Second Circuit affirmed 
the ruling of the District Court. It too found that Manner- 
frid had been “admitted as a permanent resident in April 
1949.” The Court, through Judge Learned Hand, found 
that Mannerfrid did not understand that he could retain 
his Swedish citizenship and that he would not automatically 
become a citizen of the United States by applying for draft 
exemption. He further specifically found that if Manner¬ 
frid had been correctly informed as to the legal implica¬ 
tions of his act, he would not have claimed exemption. He 
held, however, that Mannerfrid’s mistake was not of the 
character which could relieve him from the disability im¬ 
posed by law. In so holding, Judge Hand stated: 

“We shall take it that it was this mistake that in¬ 
duced him (Mannerfrid) to make the claim; and such 
a situation, when it arises between individuals, which 
courts usually call a ‘collateral mistake/ is, as everyone 
knows, at times a ground for equitable relief. How¬ 
ever we do not believe that the decision of the Court in 
Moser v. United States, supra, should be read as giving 
relief for that kind of mistake in these circumstances. 
Assuming, as we must, that the statute does not in all 
circumstances charge an alien to construe it aright at 
his peril, we cannot believe that the Court would extend 
the excuse to cases where, although he knows that the 
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claim will forfeit his right, he is induced to make it be¬ 
cause he is mistaken as to what will be the consequences 
of not making it. We concede that that tvonld be no 
more than a further step of the lenity that the Court 
exercised in Moser v. United States, supra, and that the 
difference is one of degree; but that is so often the de¬ 
termining factor in situations of this hind . . (J.A. 

51). (Italics added.) 

Thereafter Mannerfrid petitioned the United States Su¬ 
preme Court for a writ of certiorari. In opposing the pe¬ 
tition, the Government stated in its brief: 

“In April 1949, slightly over two years prior to the 
filing of his petition for naturalization, he had been 
admitted to United States for permanent residence and 
married an American citizen.’’ 

Certiorari was denied by the Supreme Court. [345 U.S. 
918 (1953)]. 

Between the time of his legal entry into the United States 
for permanent residence in April 1949 and June 1952, the 
Immigration authorities granted Mannerfrid thirteen re¬ 
entry permits, each of which recited that Mannerfrid was 
“ ... an alien previously lawfully admitted to the United 
States ...” Each of these permits was issued to allow 
Mannerfried to travel abroad on business. (J.A. 1, Par. 6 
of complaint admitted by answer; Immigration File Exhib¬ 
its 9 & 21). 

(B) The Deportation Proceedings 

In 1953, upon the denial of certiorari by the Supreme 
Court in the naturalization proceeding, the Immigration 
and Naturalization Service instituted deportation proceed¬ 
ings against Mannerfrid on the theory that he had been 
ineligible to receive a visa in 1949 because he was then in¬ 
eligible for citizenship (J.A. 2). The Service argued that 
every entry after 1949 was tainted with the same illegality. 
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At the inception of the deportation hearing, the examin¬ 
ing officer (counsel for the Government) requested Manner- 
frid’s counsel to concede that Mannerfrid: 

“was granted the privilege of preexamination, de¬ 
parted from the United States, and lawfully reentered 
this country at Niagara Falls, New York April 5, 1949 
in possession of Immigration visa No. 561 * * * ” (Ital¬ 
ics added). 

A stipulation to this effect was orally agreed upon. (Im¬ 
migration File, TR. pp. 8-9). Thereafter the examining 
officer introduced in evidence as Exhibit 10 in the Immigra¬ 
tion File, an F.B.I. report which stated: 

“4/5/49. Subject lawfully admitted for permanent 
residence at Niagara Falls, New York.” (Italics added). 

Notwithstanding the foregoing, the Special Inquiry Officer 
stated: 

“The issue in this case is whether the respondent was 
entitled to admission as a permanent resident on April 
5| 1949, despite the fact preexamination was specifi¬ 
cally authorized by the Attorney General on February 
24,1949 with full knowledge of the facts as they existed 
at that time. * * * A person ineligible to United 

States citizenship on April 5, 1949, when respondent 
entered with an immigration visa, was not eligible for 
admission under Section 13(c) of the Act of May 26, 
1924. Therefore, respondent’s admission on that date 
with an immigration visa, and on subsequent dates 
with reentry permits, was not lawful.” 

In the deportation proceedings Mannerfrid’s counsel was 
not permitted to argue the case or submit a brief prior 
to the hearing officer’s decision herein. The Immigration 
Minutes (Tr. 19) disclose the following ruling: 
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“Special Inquiry Officer (to) Counsel 

Q. An opportunity to submit a brief will be offered 
at such time as I have prepared a decision in this 
case and the same has been served upon you. Do 
you understand?’’ (J.A. 7) 

Objection was taken to this ruling before the Board. 
The Board ruled as follows in rejecting this objection: 

“Counsel also contends that a fair hearing was not 
granted to the respondent because of denial of argu¬ 
ment before the special inquiry officer and the failure 
of that officer to consider counsel's brief prior to the 
special inquiry officer’s rendering of his decision. This 
matter, including the inapplicability of Morgan v. 
United States, 298 U.S. 468, 480-481 (1936), was pre¬ 
viously considered by us in Matter of P., Int. Dec. 566, 
decided January 28, 1954, at which time we rejected 
this contention.” (J.A. 11) 

A final order of deportation was subsequently entered 
by the Board of Immigration Appeals (J.A. 7-11). In 
rejecting appellant’s contentions that the prior judicial 
and administrative determinations herein precluded fur¬ 
ther review of appellant’s status as a legal resident, the 
Board stated: 

“1. The (judicial) opinions clearly indicate that the 
statements concerning Mannerfrid’s lawful admission 
for permanent residence in 1949 was mere recitals of 
the supposed facts in the case and that the question 
of whether he had or had not been so admitted was 
totally irrelevant to the question which the court had 
under consideration.” 

“2. . . . there is no ‘law of the case’ defense which 
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he (the appellant) can assert as to the sovereign au¬ 
thority of the United States.’’ (J.A. 9-10) 

Thereafter appellant instituted this action for declaratory 
judgment. The Government in its answer admitted that 
Mannerfrid had been admitted for permanent residence 
in April of 1949; that he thereafter on or about thirteen 
occasions had been issued reentry permits and that he had 
been permitted to reenter the United States for permanent 
residence on the basis of these reentry permits (J.A. 3). 

(C) The Decision Below 

The Court below, in granting the Attorney General’s 
motion for summary judgment, noted that “the inequities 
in this case are patent.” (J.A. 13) Nonetheless, the Court 
felt constrained to rule against Mannerfrid “with con¬ 
siderable reluctance” because of its view that the law 
required such a result (J.A. 12-13). 

We respectfully submit that the controlling principles 
of law require reversal. 

The Issues 

1. Is the Attorney General’s determination and ruling 
that Manner!rid was not ineligible for admission for perma- 
7ient residence and a concession in deportation proceedings 
that he entered lawfully in 1949 binding upon the Immi¬ 
gration and Naturalization Service? 

2. Do not the rulings of the Immigration and Naturali¬ 
zation Service during the years 1949-1952 and the Court’s 
specific findings that Mannerfrid was lawfully admitted 
to the United States as a permanent resident constitute 
res judicata? 

3. Is not the Government estopped, on equitable prin¬ 
ciples, from seeking to deport Mannerfrid by the Attorney 
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i General’s determination and ruling and Mannerfrid’s re¬ 
liance thereon to his great detriment? 

4. Was full due process accorded Mannerfrid in the 
administrative proceedings before the Immigration and 
Naturalization Service? 

Statutes and Regulations Involved 

Section 13 of the Immigration Act of May 26, 1924 
(43 Stat. 161-162; 50 Stat. 165; 46 Stat. 5S1; S U.S.C. 213) 
provides as follows: 

i “(a) Persons not to be admitted. No immigrant 

i shall be admitted to the United States unless he (1) 

has an unexpired immigration visa or was born sub¬ 
sequent to the issuance of the immigration visa of the 
accompanying parent; (2) is of the nationality speci- 
i tied in the visa in the immigration visa; (3) is a non¬ 

quota immigrant if specified in the visa in the immi¬ 
gration visa as such; (4) is a preference-quota immi¬ 
grant if specified in the visa in the immigration visa as 
such; and (5) is otherwise admissible under the immi¬ 
gration laws.” 

“(c) Aliens ineligible to citizenship. No alien in¬ 
eligible to citizenship shall be admitted to the United 
States unless such alien (1) is admissible as a non¬ 
quota immigrant under the provisions of subdivision 
(b), (d), or (e) of section 204 of this title, or (2) is 
the wife, or the unmarried child under 18 years of age, 
of an immigrant admissible under such subdivision 
(d), and is accompanying or following to join him, 
(3) is not an immigrant as defined in section 203 of 
this title, or (4) is the Chinese wife of an American 
citizen who was married prior to May 26, 1924. 
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(d) Aliens inadmissible under clauses 2 and 3 of 
subdivision (a) of this section. The Attorney General 
may admit to the United States any otherwise admissi¬ 
ble immigrant not admissible under clause (2) or (3) 
of subdivision (a) of this section, if satisfied that such 
inadmissibility was not known to, and could not have 
been ascertained by the exercise of reasonable dili¬ 
gence by, such immigrant prior to the departure of 
the vessel from the last port outside the United States 
and outside foreign contiguous territory, or, in the 
case of an immigrant coming from foreign contiguous 
territory, prior to the application of the immigrant 
for admission /’ 


Section 28(c) of the Immigration Act of May 26, 1924 
(43 Stat. 168, 253; 47 Stat. 158; 59 Stat. 551; 8 U.S.C. 224 
(c)) provides as follows: 

!“(c) The term ‘ineligible to citizenship,’ when used 
in reference to any individual, includes an individual 
who is debarred from becoming a citizen of the United 
States under section 303 or 306 of the Nationality Act 
of 1940, as amended (54 Stat. 1140,1141; U.S.C., title 8, 
secs. 703, 706), or section 3(a) of the Selective Training 
and Service Act of 1940, as amended (55 Stat. 845; 
U.S.C., title 50, App. Supp. Ill), section 303(a), or 
under any law amendatory or supplementary to, or in 
substitution for, any such sections.” 

Section 3 of the Immigration Act of 1917 (39 Stat. 875- 
878; 8 U.S.C. 136-p) provided in part: 

“That the following classes of aliens shall be excluded 
from admission into the United States: # # # 
Provided further, that aliens returning after a tem- 


* 

/ 


t 
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porary absence to an unrelinquished United States 
domicile of seven consecutive years may be admitted 
in the discretion of the Attorney General and under 
such conditions as he may prescribe.” 

Section 307(a) of the Nationality Act of 1940 (54 Stat. 

1142; 8 U.S.C. 707 (a)) provides as follows: 

‘‘(a) No person, except as hereinafter provided in 
this chapter, shall be naturalized unless such petitioner, 
(1) immediately preceding: the date of filing; petition 
for naturalization has resided continuously within the 
United States for at least five years and within the 
State in which the petitioner resided at the time of fil¬ 
ing the petition for at least six months, (2) has resided 
continuously within the United States from the date of 
the petition up to the time of admission to citizenship, 
and (3) during all the periods referred to in this sub¬ 
section has been and still is a person of good moral 
character, attached to the principles of the Constitu¬ 
tion of the United States, and well disposed to the 
good order and happiness of the United States.” 

Section 311 of the Nationality Act of 1940 (54 Stat. 1145: 

8 U. S. C. 711) provides as follows: 

“A person who upon the effective date of this section 
is married to or thereafter marries a citizen of the 
United States, or whose spouse is naturalized after the 
effective date of this section, if such person shall have 
resided in the United States in marital union with the 
United States citizen spouse for at least one year im¬ 
mediately preceding the filing of the petition for 
naturalization, may be naturalized after the effective 
date of this section upon compliance with all require¬ 
ments of the naturalization laws with the following 
exceptions: 



“ (a) No declaration of intention shall be required. 
“(b) The petitioner shall have resided continuously 
in the United States for at least two years immediately 
preceding the filing of the petition in lieu of the five- 
year period of residence within the United States and 
the six months’ period of residence within the State 
where the naturalization court is held.” 

Section 329(b) of the Nationality Act of 1940 (54 Stat. 
1152; 8 U. S. C. 729(b)); provides as follows: 

“(b) No declaration of intention shall be made by 
any person who arrived in the United States after 
June 29, 1906, until such person’s lawful entry for 
permanent residence shall have been established, and 
a certificate showing the date, place, and manner of 
arrival in the United States shall have been issued. It 
shall be the duty of the Commissioner or a Deputy 
Commissioner to cause to be issued such certificate.” 

Section 242 (b) of the Immigration and Nationality Act 
of 1952 (66 Stat. 209, 8 USC 1252-b) provides in part: 

“Proceedings before a special inquiry officer acting 
under the provisions of this section shall be in accord¬ 
ance with such regulations, not inconsistent with this 
Act, as the Attorney General shall prescribe. Such 
regulations shall include requirements that— * * # 
(2) the alien shall have the privilege of being rep¬ 
resented (at no expense to the Government) by such 
counsel, authorized to practice in such proceeding, as 
he shall choose; # * *” 

8 Code of Federal Regulations 142.2 (1949 Edition) pro¬ 
vided in part: 

“Preexamination shall not be authorized unless it 
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appears to the officer granting such authorization that 
the alien is: 


(d) Able to obtain the prompt issuance of an immi¬ 
gration visa in case it is determined that he is ad¬ 
missible to the United States for permanent residence.” 

8 Code of Federal Regulations 322 (1949 Edition) pro¬ 
vides as follows: 

“1. General requirements . A person, not a citizen 
of the United States, in order to be eligible for natural¬ 
ization upon a petition for naturalization to a naturali¬ 
zation court shall, unless specifically exempted as set 
forth in this subchapter: 

“(b) Have been lawfully admitted to the United 
States for permanent residence.” 

*•••••• 


8 Code of Federal Regulations 363.1 (1949 Edition) pro¬ 
vides as follows: 

“Official form of certificate of arrival; contents; by 
whom issued . The certificate of arrival required by 
the Nationality Act of 1940 shall be issued only by the 
Immigration nad Naturalization Service, and shall 
show the date, place, and manner of arrival and 
whether lawful entry for permanent residence was 
made, as shown by the record of arrival. Such cer¬ 
tificates of arrival shall be issued only on Form N-210, 
N-215, N-220, N-225, or N-230, whichever is applicable.” 
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8 Code of Federal Regulations 363.3 (1949 Edition) pro¬ 
vides as follows: 

“Certificate of arrival to be filed ivith petition for 
naturalisation. Each petitioner for naturalization who 
entered the United States after June 29, 1906, shall, 
unless specifically exempted by the Nationality Act of 
1940 from the requirement of a certificate of arrival, 
file with his petition for naturalization a certificate of 
arrival issued in accordance with § 363.1. Such cer¬ 
tificate of arrival issued to support a declaration of 
intention in accordance with § 363.2, may be used in 
support of the petition for naturalization. 

Summary of Appellant’s Contentions 

Appellant respectfully contends: 

(1) The Government’s concession of lawful entry in 1949 
and the ruling and determination of the Attorney General 
in 1949 that Mannerfrid was not ineligible for admission for 
permanent residence to the United States is binding upon 
the Immigration and Naturalization Service. The Attorney 
General is by law vested with final authority to make such 
a ruling and determination. His ruling and determination 
have never been revoked. The Board of Immigration Ap¬ 
peals is bound thereby. 

The Naturalization Court’s holding that Mannerfrid was 
not entitled to naturalization did not, either expressly or 
by implication, overrule the Attorney General’s determina¬ 
tion and ruling that Mannerfrid w T as not ineligible for ad¬ 
mission for permanent residence. On the contrary, both 
the Naturalization Court and the Court of Appeals found 
that Mannerfrid had been legally admitted for permanent 
residence. 

(2) The rulings of the Immigration and Naturalization 
Service from 1949 to 1952 and the specific holdings of the 
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courts in the naturalization proceeding on the issue of the 
legality of Mannerfrid’s admission constitute iinal ad¬ 
judications which cannot now be overturned. 

(3) The determination and ruling by the Attorney Gen¬ 
eral were made within the scope of his authority. Relying 
upon that order, Mannerfrid entered the United States in 
1949, married an American citizen, established his home in 
New York, diligently built up an important business, and 
firmly set down his roots in this country. This Court 
should not countenance the unconscionable attempt by 
the Immigration authorities to deport an innocent person 
under these circumstances. 

(4) Due process was not afforded Mannerfrid before the 
Special Inquiry Officer who decided in the first instance that 
Mannerfrid should be deported. This so taints the pro¬ 
ceedings that even assuming, arguendo, that due process 
may have been granted him before the Board of Immigra¬ 
tion Appeals, an appellate administrative tribunal, the 
Courts will void the determination that Mannerfrid should 
be deported. 

Point I 

The Government’s Concession of Lawful Entry in 1949 and 
the Attorney General’s Unrevoked Ruling that Manner¬ 
frid was “Not Ineligible ... for Admission for Per¬ 
manent Residence” in 1949 are Final Decisions Completely 
Binding Upon the Immigration and Naturalization Serv¬ 
ice. The Special Inquiry Officer and the Board of Immi¬ 
gration Appeals, Subordinates of the Attorney General, 
are Obligated to Follow these Rulings. The Order of 
Deportation Flies in the Face of these Rulings. This 
Court Should not Countenance such Illegal Conduct. 

Apart from any other considerations, is the fact that in 
the deportation proceedings herein, the Government con¬ 
ceded and stipulated that Mannerfrid entered the United 
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States lawfully in 1949 (Immigration File, TR. pp. 8-9). 
This stipulation stands unrevoked and is binding upon 
appellee. In addition, the Attorney General’s ruling that 
Mannerfrid was eligible for permanent residence in 1949 
was like-wise binding administratively and could not be 
and was not reversed judicially by the naturalization 
court. 

A. Functions and Powers of the Attorney General With 
Respect to the Immigration and Naturalization 
Service 

The Attorney General is the head of the Department of 
Justice (5 U.S.O. 291 (1926)). He is charged with the 
administration and enforcement of all laws relating to 
the immigration and naturalization of aliens and is re¬ 
sponsible for the establishment of all rules and regulations 
supplementing the immigration and naturalization laws 
(8 U.S.C. 102 (1949), now 8 U.S.C. 1103 (1952)). 

The Immigration and Naturalization Service was origi¬ 
nally lodged in the Department of Labor. (5 U.S.C. 616 
(1926)). Pursuant to the Reorganization Act of 1939 (5 
U.S.C. 133-133R), the Service was transferred to the Depart¬ 
ment of Justice and placed under the control of the At¬ 
torney General. Section 1 of Reorganization Plan V 
(5 Fed. Reg. 2223, 54 Stat. 1238) provided that: 

“. . . The Immigration and Naturalization Service of 
the Department of Labor (including the Office of the 
Commissioner of Immigration and Naturalization) and 
its functions are transferred to the Department of 
Justice and shall be administered under the direction 
and supervision of the Attorney General. All func¬ 
tions and powers of the Secretary of Labor relating 
to the administration of the Immigration and Naturali¬ 
zation Service and its functions or to the administra- 
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tion of the immigration and naturalization laws are 
transferred to the Attorney General. In the event of 
disagreement between the head of any department or 
agency and the Attorney General concerning the inter¬ 
pretation or application of any law pertaining to im¬ 
migration, naturalization, or nationality . final deter¬ 
mination shall be made by the Attorney General 
(Italics added). 

The substance of that Plan was subsequently embodied 
in the Immigration and Nationality Act of 1952. That Act 
provides: 

“(a) The Attorney General shall be charged with the 
administration and enforcement of this chapter and all 
other laws relating to the immigration and naturali¬ 
zation of aliens except insofar as this chapter or such 
laws relate to the power, functions and duties conferred 
upon the President, the Secretary of State, the officers 
of the Department of State or diplomatic or consular 
officers: Provided, however, That determination and 
ruling by the Attorney General ivith respect to all 
questions of law shall be controlling. . .” (S U.S.C. 
1103; Italics added). 

This section of the McCarran Act, making the determina¬ 
tions and rulings by the Attorney General controlling on 
all questions of law, is declaratory of the prior law. 

5 U.S.C. 291 (1926) 

5 U.S.C. 133-133R (1940) 

Reorganization Plan No. V, 5 Fed. Reg. 2223, effec¬ 
tive June 4, 1940 by 5 U.S.C. 133 (V) 

8 U.S.C. 100-102, 222 (1940) 

Reorganization Plan No. 2 (1950), 15 Fed. Reg. 3173. 
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Acting in accordance with powers specifically granted, 
the Attorney General unequivocally determined and ruled 
that Mannerfrid was not ineligible for admission for per¬ 
manent residence in 1949. No one may speak with greater 
authority on such matters than the Attorney General. His 
ruling is necessarily controlling. 

B. Functions and Powers of the Board of Immigration 

Appeals 

The Board of Immigration Appeals was created under 
the general authority of S U.S.C. 102, now 8 U.S.C. 1103 
(1949), by 8 C.F.R. 90. It is clear from this regulation that 
the Board is under the direct supervision, direction and 
control of the Attorney General. 2 

C. The Board’s Failure to Abide by the Attorney General’s 

Riding 

In ordering Mannerfrid’s deportation, the Board of Im¬ 
migration Appeals sought to explain its failure to apply 
the Attorney General’s determination and ruling on the 
ground that they were “effectively and for all purposes 
overruled” by the Naturalization Court (J. A. 10). An 
analysis of the decision of the Naturalization Court clearly 
demonstrates the contrary. 

m 

While properly reserving to itself the power to natural¬ 
ize, and treating the Attorney General’s ruling on that 
point as merely entitled to weight, the Court specifically 
found that Mannerfrid had lawfully immigrated. Thus, on 
the issue of immigration, it impliedly recognized the bind¬ 
ing authority of the Attorney General. 


2 8 C.F.R. 90 —Board of Immigration Appeals. “90.2. There shall 
be in the Office of the Attorney General a Board of Immigration Appeals. 
It shall be under the supervision and direction of the Attorney General 
and shall be responsible solely to him.” 
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The jurisdiction to naturalize is specifically set forth in 
8 U.S.C. 1421 (1952). * It is clear that this section vests the 
courts with the sole and exclusive power to confer citizen¬ 
ship. Naturalization, therefore, is a judicial rather than 
an administrative function. 

Tutun v. U. S„ 270 U. S. 568 (1926) 

U. S. v. Macintosh, 283 U. S. 605 (1931) 

Petition of De Leo, 75 F. Supp. 896 (D.C. Pa., 1948) 
Application of Levis, 46 F. Supp. 527 (D.C. Md., 1942) 

Deportation, however, is an administrative, not a ju¬ 
dicial, function over which the federal courts have limited 
jurisdiction to protect the rights of aliens. Thus, in Carl¬ 
son v. Landon, 342 U. S. 524 (195), the Supreme Court 
stated at p. 537: 

“The power to expel aliens, being essentially a power 
of the political branches of government, the legislative 
and executive, may be exercised entirely through ex¬ 
ecutive officers, ‘with such opportunity for judicial re¬ 
view of their action as Congress may see fit to author¬ 
ize or permit.’ This power is, of course, subject to 


3 The former version of this section was S U.S.C. 701 (1940). The 
present section reads as follows: 

“Sec. 1421. Jurisdiction to naturalize. 

(a) Exclusive jurisdiction to naturalize persons as citizens of the 
United States is conferred upon the following specified courts: 
District courts of the United States now existing, or which may 
hereafter be established by Congress in any State, District Courts 
of the United States for the Territories of Hawaii and Alaska, and 
for the District of Columbia and for Puerto Rico, the District Court 
of the Virgin Islands of the United States, and the District Court 
of Guam; also all courts of record in any State or Territory now 
existing, or which may hereafter be created, having a seal, a clerk, 
and jurisdiction in actions at law or equity, or law and equity, in 
which the amount in controversy is unlimited. The jurisdiction of 
all the courts herein specified to naturalize persons shall extend 
only to such persons resident within the respective jurisdiction of 
such courts, except as otherwise specifically provided in this sub¬ 
chapter.” 
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judicial intervention under the ‘paramount law of the 
Constitution.’ ” 

In Petition of Zele, 127 F. 2d 578 (2nd Cir. 1942), the 
Court stated at p. 580: 

“It is must be remembered that the responsibility 
for granting or denying a petition for naturalization 
is imposed by statute upon the judge, for, although he 
receives the findings and recommendations of the de¬ 
signated examiner, he must decide whether to ‘approve 
such recommendations ’ and must make such exceptions 
as he ‘may deem proper.’ 8 U.S.C.A. 733(b) In this re¬ 
spect, naturalization proceedings differ from those for 
exclusion of aliens which is left to an administrative 
agency.” (Italics added). 

In Petition of Kavadias, 177 F. 2d 497 (7th Cir. 1949), 
the Court stated at p. 500: 

“We think it is true, as pointed out by respondent, 
that the statute vests final authority in deportation 
matters with the Attorney General, but it is equally 
true that the statute vests final authority in the Courts 
to determine when an alien is entitled to become a citi¬ 
zen.” 

See also: ITeikkila v. Barber, 345 U. S. 229 (1953); 

Shauglinessy v. Pedreiro, 349 U. S. 48 (1955). 

The District Court, in Mannerfrid’s naturalization pro¬ 
ceeding, recognizing this time honored distinction, appro¬ 
priately held that it must decide Mannerfrid’s eligibility 
for citizenship. Nowhere in its opinion, however, did it 
purport to overrule the Attorney General on the issue of 
Mannerfrid’s lawful immigration. Its findings clearly 
demonstrate that it concurred in that aspect of his ruling. 

In the deportation proceeding, however, the Board of 
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Immigration Appeals, a subordinate agency in the Depart¬ 
ment of Justice, is bound by the rulings of the Attorney 
General. It has no power to make determinations in con¬ 
flict therewith. Having done so in the case at bar, it acted 
without warrant in law. 

i In the Court below, the Government conceded that the 
Attorney General’s ruling was “controlling” but con¬ 
tended that it was not “final.” 4 

The fallacy of this sophistical distinction can be demon¬ 
strated by asking one simple question: Controlling on 
whom and in what connection? 

(a) As pointed out above, it was clearly not controlling 
upon the Naturalization Court. 

(b) Obviously, due process does not require judicial in- 
terventiton to resolve disputes among Government officials 
on matters of immigration. The one official who has the 
statutorv right to bind the Executive Branch on such mat- 

' ters is the Attorney General. Neither the Board of Im¬ 
migration Appeals nor any other agency or person within 
the Department of Justice can nullify the determination 
and ruling of its head. Any other rule would undermine 
1 the Attorney General’s authority within his own depart¬ 
ment. 

This distinction between finality within the Executive 
Branch of the Government and finality as to an aggrieved 
1 party is clearly demonstrated in Shaufflinessy v. Pedrciro . 
supra y where the Court quoted with approval the following 
statement of Representative Walter during the Congres¬ 
sional debates: 

“Now we come to this question of the finality of 
the decision of the Attorney General. That language 

4 “Although the Attorney General’s determination and ruling on all 
questions of law might be controlling under Title S U.S.C. $ 1103, and 
possess substantial weight, still they are not final.” Government’s points 
and Authorities, p. 1. 
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moans that it is a final decision as far as the admin¬ 
istrative branch of the Government is concerned, but 
it is not final in that it is not the last remedy that the 
alien has.” (At p. 52) 

In order to view this case in its proper perspective, it 
may be helpful to consider it as though Mannerfrid had 
never applied for naturalization. He was under no ob¬ 
ligation to seek United States citizenship. There are 
countless immigrants in this country who have never 
sought the benefits of citizenship. If Mannerfrid had not 
applied for naturalization, it is inconceivable that the 
Government would now contend that the ruling and deter¬ 
mination of the Attorney General are not binding and 
conclusive. Absent the decision of the Naturalization 
Court on Mannerfrid*s application for citizenship, the Gov¬ 
ernment would have no possible basis to question that 
ruling and determination. For the reasons recited above, 
that decision clearly provides no authority for such a 
challenge. 

Appellant in this action seeks only to enforce the long- 
established distinction between naturalization and deporta¬ 
tion proceedings. The acceptance of this distinction and 
the recognition of the paramount authority of the Attorney 
General in deportation proceedings requires this Court 
to reverse the decision below and grant appellant’s motion 
for summary judgment. 
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Point II 

Mann erf rid’s Lawful Entry into the United States Having 
been Determined by the Attorney General and by the 
Courts in the Naturalization Proceeding may not now be 
Relitigated. The Doctrine of Res Judicata Precludes 
Further Attack upon the Legality of Mannerfrid’s 
Admission. 

(A). The Attorney General waived Mannerfrid’s ineligibil¬ 
ity in 1949 and accordingly Mannerfrid's entry was 
lawful. 

Appellee asserted below that Mannerfrid’s position places 
the naturalization court in the paradoxical position of 
holding on the one hand that he became an alien ineligible 
for citizenship, while ruling on the other hand that he was 
lawfully admitted for permanent residence in 1949. There 
is no inconsistency in the position taken by Mannerfrid. 
but even if there were, the appellee is in no position to 
criticize it. Appellee acknowledged below as he must, that 
his agents previously advised the District Court in New 
York and the Court of Appeals that appellant entered the 
United States lawfully in 1949. 

Now, in another Court, appellee would retract everything 
his agents previously said about Mannerfrid’s 1949 entry. 
Apart from the inequitable features of this retraction we 
submit that as a matter of law appellee may not now shift 
his position upon principles of res judicata. Moreover, it 
is quite evident from the facts herein that the Attorney 
General authorized Mannerfrid’s trip to Canada in 1949 
and agreed to his readmission to the United States for 
permanent residence. At the time Mannerfrid reentered 
the United States in 1949 both the Immigration Act of 
1924 and the Immigration Act of 1917 were in force and 
effect. Under 8 U.S.C. 136(p) the Attorney General was 
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authorized to waive grounds of admissibility for an alien 
returning after a temporary absence to an unrelinguished 
domicle of seven consecutive years. Volume I, Immigra¬ 
tion and Naturalization Decisions, page 166; Volume II, 
page 459. It is clear that appellant had the requisite domi¬ 
cile under the foregoing applicable administrative deci¬ 
sions. 5 Accordingly, it is clear that the Attorney General 
waived the ground of inadmissibility. There is therefore 
no inconsistency in the position taken by appellant. Under 
the law as it existed in 1949, an alien might be permitted to 
enter the United States lawfully for permanent residence 
even though he -was not eligible for citizenship, and the 
Attorney General granted such permission. 

(B) Lawful entry for permanent residence was a jurisdic¬ 
tional prerequisite to the assumption of consideration 
of Mannerfrid’s naturalization application by the 
Naturalization Court. 

At the time Mannerfrid filed his petition for naturaliza¬ 
tion in 1951, §707 of Title 8 U.S.C. provided that: 

“(a) no person * * * shall be naturalized unless 

* # * petitioner (1) immediately preceding the date of 

filing petition for naturalization has resided continu- 

ouslv within the United States for at least 5 vears # ” 

•> 

As a person married to an American citizen, Mannerfrid’s 
period of required lawful residence was only two years. 
(8 U.S.C. 711 (b).) Under the applicable regulations, more- 

5 Under the administrative decisions, domicile in the United States need 
not have its inception in a legal entry. In Volume I Immigration and 
Naturalization Decisions at page 169 it is noted that Congress was con¬ 
cerned with aliens who were physically present in the United States for 
seven years. And in 1949, the Attorney General considered that aliens 
in the category of the appellant were residents of the United States. 
39 Op. Atty. Gen. 504. 
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over, Mannerfrid was not eligible for naturalization unless 
he shall: 

“Have been lawfully admitted to the United States 
for permanent residence.” 8 C.F.R. 322 (1949 Edition). 

Finally in order to have his application for naturalization 
processed or even presented to the Naturalization Court, 
it was necessary that the petitioner present a certificate of 
arrival showing “the date, place, and manner of arrival 
and whether lawful entry for permanent residence was 
made”. (8 C.F.R. 363.1, 3; 1949 Edition). The certificate 
of arrival is “the natural starting point” of the naturaliza¬ 
tion process. U.S. v. Ness, 245 U.S. 319 (1917). 

(C) The Naturalization Court determined that Mannerfrid 
had entered lawfully in 1949 and its determination is 
res judicata. 

It is obvious from the foregoing sections that a pre¬ 
requisite for the court’s assumption of jurisdiction over 
the naturalization proceeding was the determination that 
Mannerfrid had lawfully been admitted for permanent 
residence. U.S. v. Ness, 245 U.S. 319 (1917); Knauff v. 
Shaughnessy, 179 F. 2d 628 (1950). This matter was put 
in issue by Mannerfrid’s averments in liis petition (J.A. 
19). They were not disputed by the Government. They 
i were accepted as accurate by the Designated Naturaliza¬ 
tion Examiner (J.A. 31), the Commissioner of Immigration 
(J.A. 35) and Government Counsel (J.A. 23). Indeed, 
in view of the outstanding determination and ruling by 
the Attorney General on that issue, those averments could 
not have been disputed. The Court, therefore, necessarily 
found as it indicated that Mannerfrid had lawfullv im- 
migrated (J.A. 43). 

In re Jow Gin, 175 F. 2d 299, 303 (C.A. 7, 1949) indicates 


i 
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that the District Court acts upon the findings of the Im¬ 
migration Service and either approves them or makes new 
findings of its won. Here, the finding before the Court 
that Mannerfrid had entered for permanent residence in 
1949 was before the Court (J.A. 31, 38) and was specifically 
approved by it. 

It is a legal axiom that an issue finally determined by a 
court of competent jurisdiction may not be relitigated be¬ 
tween the same parties. This doctrine does not imply 
judicial infallibility. It is intended, however, to prevent 
needless litigation, burdensome to the courts and vexatious 
to the individual. In Hatchett v. U.S., 158 F. 2d 754 (9th 
Cir., 1946), the Court stated, at p. 757: 

“The doctrine of res judicata may be said to inhere 
in the legal assumptions of all civilized nations as an 
obvious rule of expediency, justice and public tran¬ 
quillity. Public policy and interests of litigants alike 
require that there be an end to litigation which with¬ 
out the doctrine of res judicata would be endless.” 

See also Angel v. Bullington, 330 U.S. 183 (1947); 

U.S. v. Munsingwear, 340 U.S. 36 (1950) 

The applicability of this rule is unaffected by any error 
or mistake on the part of the Court. In Reed v. Allen, 286 
U. S. 191 (1932), the Court restated the “general and well- 
settled rule” that a judgment not set aside on appeal, or 
otherwise, is effective upon all points decided whether the 
decision be right or wrong. Res judicata 

“makes white black, the crooked straight, the straight 
crooked,” Miller v. National City Bank of New York, 
166 F. 2d 723 (2nd Cir., 1948) 

See also 

New York State Labor Relations Board v. Holland 

Laundry, Inc., 294 N. Y. 480, 484 (1945); 
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Epstein v. Bendersky, 21 A. 2d 815 (N. J. Eq., 1941); 
Nicholas v. Commonwealth, 42 S. E. 2d 306 (C. A. Va., 
1947); 

Clegg v. U. S., 122 F. 2d 886 (10th Cir. 1940). 

The courts have upheld the principle of res judicata even 
where the decision is clearly inconsistent with the facts es¬ 
tablished or legal doctrines applied in the cases. 

Partmar Corp. v. Paramount Pictures Theatres Corp ., 
347 U.S. 89 (1954); 

United States v. Moser, 266 U.S. 236 (1924); 

Hill v. Taylor, 65 N.E. 2d 97 (S. Ct. Mass, 1945); 
Burleigh v. Wong Sung Leon, 139 A. 184 (S. Ct. X.H., 
1927) 

In re Cullen*s Estate, 163 Misc. 410 (1937). 

In appropriate cases, that principle has been followed 
in deportation cases. 

Ileikkila v. Barber, 216 F. 2d 407 (9th Cir., 1954); 

Ex parte Gagliardi, 284 Fed. 190 (D.C. Wash. 1922); 
Lui Lum v. U.S., 166 F. 106 (3rd Cir., 1909). 

The fact that issues may have been conceded rather than 
litigated does not, of course, affect the applicability of the 
doctrine of res judicata. 

“It can make no difference in principle, whether 
facts upon which the court proceeded were approved 
by deed or witnesses, of whether they were admitted by 
the parties.’’ 

Bissel v. Spring Valley Township, 124 U. S. 225, 234 
(1888) quoting from Bauchaud v. Dias, 3 Denio 
238 (S. Ct. N. Y. 1846). 
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See also 

Chicot County Drainage District v. Baxter State Bank, 
308 U. S. 371 (1940); 

United States v. Interstate Commerce Commission, 
8 F. 2d 905 (C. A. D. C., 1925); 

Di Donato v. Rosenberg, 245 N. Y. Supp. 675 (App. Div. 
3rd Dept., 1930). 

The rule of “expediency, justice and public tranquillity” 
referred to in the Hatchitt case, supra, requires that the 
Government be debarred from again litigating the issue of 
Mannerfrid’s lawful entry. That issue, having been re¬ 
solved in his favor, is binding upon the Government under 
the doctrine of res judicata. 

Angel v. Bullington, 330 U. S. 183 (1947); 

U. S. v. Haytian Republic , 154 U. S. 118 (1894). 

Point III 

The Thirteen Prior Administrative Adjudications that 
Mannerfrid Entered Legally in 1949 Preclude Relitigation 
of This Issue. 

After Mannerfrid entered the United States in 1949 he 
sought and received thirteen reentry permits. Each thir¬ 
teen issuances of reentry permits were adjudications by the 
appellee that Mannerfrid w’as here legally and had entered 
legally in 1949. With each reentry permit, Mannerfrid re¬ 
entered the United States and was admitted thirteen times 
again as a legal resident—thirteen additional adjudications 
that he was entitled to permanent residence. Now the Gov¬ 
ernment seeks to cavalierly say that the thirteen reentry 
permits followed by the thirteen readmissions of Manner¬ 
frid for permanent residence were mistakes. 


31 


In Davis on Administrative Law (1951), p. 612, it is said: 

“The common-law doctrine of res judicata, including 
the subsidiary doctrine of collateral estoppel, is de¬ 
signed to prevent the relitigation by the same parties 
of the same claims or issues. The doctrine applies to 
the administrative process whenever the circumstances 
are substantially similar to those of ordinary litigation 
in court. . . . 

“Res judicata prevents an agency from prosecuting 
a second time for the same act or acts. . . .” 

In American Air Transport, Inc. v. Civil Aeronautics 
Board, 92 U. S. App. D. C. 307, 186 F. 2d 529 (C. A. D. C. 
1953), this Court stated: 

“We recognize that there may be circumstances 
under which the application of the common law doc¬ 
trine of res judicata to administrative determinations 
may be relaxed. But here our attention has not been 
drawn to any such circumstances.” 

The same is true in the instant case. No reason is shown 
why administrative res judicata should not be applied here. 
On the contrary, in view of the many concessions judicially 
and administratively by that Government that Mannerfrid 
is a legal resident, compelling circumstances exist for a re¬ 
affirmation of his lawful residence. 
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Point IV 

The Attorney General, Acting Within the Scope of his 
Authority, Promulgated an Order upon which Manner- 
frid Relied to his Detriment. The Government, now 
Seeking to Deport him for his Reliance upon that Order 
Should he Estopped from Committing this Unconscion¬ 
able Act. Common Decency and Fair Dealing Require 
No Less. 

A. In rejecting appellant’s argument on equitable estop¬ 
pel, the Court below merely stated that “no . . . estoppel 
can be asserted as a defense against the sovereignty of the 
United States.” (J. A. 13) We respectfully submit that 
there is compelling authority to the contrary. 

The genesis of the doctrine of equitable estoppel and the 
circumstances under which it will be applied against the 
Government are fully set forth, with copious citation of 
authority, in the recent case of United States v. Certain 
Parcels of Land , 131 F. Supp. 65 (D. C. S. D. Calif., 1955). 
There, as here, the Government asserted that the doctrine 
does not apply to the Government. That argument was dis¬ 
missed in the following terms: 

“With these principles in mind, consideration is 
turned to the familiar dictum that ‘there can be no 
estoppel against the government or its agencies.’ . . . 
Like all generalizations, this one too is apt to mislead 
if one fails to remember that: ‘General propositions 
do not decide concrete cases.’ Holmes, J., dissenting 
in Lochner v. State of New York, 1905,198 U. S. 45, 76 
25 S. Ct. 539, 547, 49 L. Ed. 937. 

“Equitable estoppel stands for the basic precepts 
of common honesty, clear fairness and good con¬ 
science . . . 

“ ‘The vital principle,’ the Supreme Court has said, 
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‘is that he who by his language or conduct leads 
another to do what he would not otherwise have done, 
shall not subject such person to loss or injury by dis¬ 
appointing the expectations upon which he acted. ’ Dick¬ 
erson v. Colgrave, 1897, 100 U.S. 578, 580, 25 L. Ed. 
618. 

“Because a man should not be permitted to gain an 
advantage through his own fraud, actual or construc¬ 
tive, Randon v. Toby, 1850, 11 How. 493, 519, 52 U.S. 
493, 519, 13 L. Ed. 784, tacit encouragement by conduct 
has been held sufficient to raise an estoppel . . . 

“However, as the Court pointed out in Utah Power 
& Light Co. v. United States, 1917, 243 U.S. 389, 37 
S. Ct. 387, 61 L. Ed. 791, ‘the United States is neither 
bound nor estopped by acts of its officers or agents in 
entering into an arrangement or agreement to do or 
cause to be done what the law does not sanction or 
permit.” 243 U.S. at page 409, 37 S. Ct. at page 391; 
Note, Reliance on advice of Government Officials, 33 
Cornell L.Q. 607, 609 (1948). 

“Many of the cases restate this rule. Like Utah 
Power & Light Co. v. United States, supra, they in¬ 
volve actions of government agents which run counter 
to the law. The fact that the Government is involved 
is really not a determining factor in such cases, for 
no person can be estopped into a position contrary 
to law. 

“Public policy demands that the mandate of the law 
should override any doctrine of estoppel; so no amount 
of misrepresentation can prevent a party, whether 
citizen or Government, from asserting as illegal that 
which the law declares to be such . . . 

“Want of authority of the agent whose conduct is 
relied upon to bind the Government is another factor 
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to be noted in cases which declare that the doctrine of 
estoppel cannot properly be invoked against the 
Government. Lack of authority is fatal to a claim of 
estoppel based upon the conduct of an agent. All who 
deal with any agent of the United States are charged 
with notice of his lawful authority. 

“It is impossible of course for an agent to have au¬ 
thority to bind the Government, or anyone for that 
matter, contrary to law . . . 

' “On the other hand, acts or omissions of agents law¬ 
fully authorized to bind the United States or direct its 
course of conduct during a particular transaction may 
estop the Government. Lindsey v. Hawes, 1862, 2 Black 
554, 560, 67 U.S. 554, 560, 17 L. Ed. 265; United States 
v’. Standard Oil Co. of California, D.C.S.D. Cal. 1937, 20 
F. Supp. 427. 

“Ritter v. United States, 3 Cir. 1928, 28 F. 2d 265, 
states the rule succinctly: ‘The acts or omissions of 
the officers of the government, if they be authorized 
to bind the United States in a particular transaction, 
will work estoppel against the government, if the of¬ 
ficers have acted within the scope of their authority.’ 
28 F. 2d at page 267. 

“Accordingly the Government has been held estopped 
by the actions of an agent in the survey of land, Lind¬ 
sey v. Hawes, supra, 2 Black 560, 67 U.S. 560, in the 
sale of surplus goods, United States v. Jones, 9 Cir. 
1949, 176 F. 2d 278, 281, in the payment of funds, 
Walker v. United States C. C. M. D. Ala. 1905, 139 F. 
409, 412-414, in the waiver of a provision in a cost- 
plus-fixed-fee contract, Branch Banking & Trust Co. v. 
United States, 98 F. Supp. 757, 766-769, 120 Ct. Cl. 72, 
certiorari denied, 1951, 342 U. S. 893, 72 S. Ct. 200, 96 
L. Ed. 669, and in the grant of lands, United States v. 
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Big Bend Transit Co., D. C. E. D. Wash. 1941, 42 P. 
Supp. 459, 474, where the acts in question were found 
to have been lawfully done within the bounds of the 
agent’s authority. See J. Homer Fritch, Inc. v. United 
States, 9 Cir., 1916, 236 F. 133, 134, reversed on other 
grounds, 1919, 248 U. S. 458, 39 S. Ct. 158, 63 L. Ed. 
359. 

“Both reason and policy and precedent as well, argue 
that prejudicial reliance—reasonable reliance in good 
faith upon past and present conduct rather than future 
expectations—warrants invoking the doctrine of equi¬ 
table estoppel against the Government.* 7 (Italics ad¬ 
ded.) 

This Court has heretofore applied the doctrine of estoppel 
against the Government in Vestal v. Commissioner of In¬ 
ternal Revenue, 152 F. 2d 132 (C. A. D. C. 1945). That 
case involved the sovereign power of the Government 
to levy taxes. In holding that the Government was estopped 
i from asserting another tax upon an innocent taxpayer who 
had relied upon a prior determination of the tax authorities, 
this Court stated: 

“The doctrine of election and estoppel must be 
applied with great caution to the Government and its 
officials. But in proper circumstances it does apply. 
We do not intend by any language in this opinion to 
posit a rule broader than the decision. We hold that 
in this case the Commissioner, having made, within the 
scope of his authority, with full knowledge of all the 
facts and being fully conscious of the problem involved, 
an election to collect a tax upon a given transaction upon 
a stated basis, cannot later be heard to assert another 
tax upon the same transaction against the same in¬ 
dividuals, no erroneous interpretation of a statute 
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being involved and restoration to the taxpayers of the 
taxes originally collected being impossible.” (At page 
136) 

All of the ingredients of the rule of equitable estoppel, as 
enunciated by this Court, are present in the instant case. 

(1) Clearly, the Attorney General acted within the scope 
of his authority in determining and ruling that Mannerfrid 
was not ineligible for admission. As pointed out above 
(Point I, supra), the Attorney General was fully empowered 
bv law to determine whether an alien is admissible for 
permanent residence. To that end, he was authorized to 
make all requisite subsidiary determinations. He could 
not, of course, by his action bind the Naturalization courts 
on a matter of citizenship. But we have heretofore demon¬ 
strated that he can bind the Executive Branch of the Gov¬ 
ernment on the issue of admissibility. That was precisely 
the area of responsibility which the Congress had reserved 
to him* It w”as in that area that he made his binding deter¬ 
mination. 

(2) The Attorney General was in full possession of all 
pertinent facts concerning Mannerfrid’s eligibility for im¬ 
migration. This has never been disputed by the Govern¬ 
ment. Moreover, as in the Vestal case, the Attorney Gen¬ 
eral was “fully conscious of the problem involved.” 

(3) Mannerfrid obviously can never be restored to the 
position he held prior to his reliance upon the Attorney 
General ’s determination and ruling. Deportation would 
force him to give up his home. It would destory his 
business. It would disgrace him in the eyes of his friends. 
It would require his wife to accompany him to his native 
land, where she has no ties of any sort and where the 
language and customs are entirely foreign to her. Deporta¬ 
tion, in short, would be an utterly catastrophic event in 
the life of an innocent man. 
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In far less compelling circumstances, other courts have 
invoked the doctrine of equitable estoppel against the Gov¬ 
ernment. 

Thus, the doctrine has been applied against the Govern¬ 
ment in land cases: 

Lindsey v. Hawes, 67 U.S. 560 (1863) 

U.S. v. Big Bend Transit Co., 42 F. Supp. 469 (I).C. 
Wash. 1941) 

U.S. v. Brabham, 122 F. Supp. 570 (D.C.S.C. 1954) 

U.S. v. Property on Pinto Island, 74 F. Supp. 92 (D.C. 
Ala. 1947) 

U.S. v. Stinson, 125 F. 907, aff’d, 197 U.S. 20 (7th Cir.. 
1903) 

U.S. v. Willamette Val. & V. M. Wagon-Road Co., 
54 F. 807 (C.C. Ore. 1892) 

In contract cases: 

U.S. v. Jones, 176 F. 2d 278 (9th Cir., 1949) 

Walker v. U.S., 139 F. 409 (C.C.M.D. Ala. 1905) 
Branch Banking & Trust Co. v. U.S., 9S F. Supp. 757 
(Ct. of Claims, 1951) 

Dayton Airplane Co. v. U.S., 21 F. 2d 673 (6th Cir., 
1927) 

J. Homer Fritch, Inc. v. U.S., 236 F. 133 (9th Cir., 1916) 
In tax cases: 

S?nale & Robinson, Inc. v. U.S., 123 F. Supp. 457 (D.C. 
S.D. Cal. 1954) 

U.S. v. Brown, 86 F. 2d 708 (6th Cir., 1936) 
Stockstrom v. Commissioner of Internal Rei'cnue. 190 
F. 2d 283 (C.A. D.C. 1951) 

In deportation and citizenship cases: 

Ex parte Kazan, 5 Fed. 2d 243 (D.C. Tex., 1925) 
Podea v. Acheson, 179 F. 2d 306 (2nd Cir., 1950) 
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Gay v. Brownell, 120 F. Supp. 319 (D.C.P.R., 1954) 
U.S. v. Shcmghnessy, 101 F. Supp. 432 (D.C.S.D.N.Y., 
1951) 

Tlie foregoing does not purport to be an exhaustive list 
of cases where the Government has been held estopped 
from pursuing an unconscionable course of conduct. Suf¬ 
fice it to say that the courts have held the Government to 
a course of fair dealing. Where it has sought to pursue 
any other course, it has been estopped. 

B. Judge Learned Hand’s opinion in Mannerfrid’s nat¬ 
uralization proceeding makes it clear that the decision was 
a close one. The grant of citizenship to Mannerfrid would, 
in Judge Hand’s words, have been “no more than a further 
step of the lenity that the Court exercised in Moser v. 
United States.” (J.A. 51) 

It is impossible to state, at this time, whether that further 
step would have been taken if Government counsel had 
given the courts any inkling of the events which have 
ensued since their decisions. 

As previously shown, the Examiner of the Immigration 
and Naturalization who presented the case on behalf of 
the Government represented to the Naturalization Court 
that Mannerfrid had “legalized his immigration status 
here.” (J.A. 23) The findings of fact of the Designated 
Naturalization Examiner and the Commissioner of Immi¬ 
gration were to the same effect. The briefs submitted 
by the Government contained like language. 

Certainly, the courts had every reason to assume, on 
the basis of these clear and explicit representations, that 
Mannerfrid’s residence in this country would not be dis¬ 
turbed. 

In a case where monetary damages might otherwise 
have been inflicted upon an innocent party, the Court, in 
U.S. v. Coast Wineries, 131 F. (2d) 643 (9th Cir., 1942), 
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held that the Government was bound by representation 
of its counsel to the Court. The Government argued that 
it could not be estopped by the statements of its repre¬ 
sentatives. In rejecting that argument, the Court stated: 

“If the contention of appellant (the Government) 
is upheld, no trial court can accept a statement or 
stipulation of a Government attorney during the prog¬ 
ress of a trial, which must obviously result in delay 
and confusion, which would be seriously detrimental 
to the orderly administration of justice.’* (At p. 650) 

We respectfully submit that in the instant case, where 
an innocent person’s family, home, business and way of 
life are involved, the Government should not be permitted 
to repudiate the statements of its representatives to the 
Courts. 

C. Where, as here, the Government seeks to perpetrate 
a grievous wrong, the Courts will stay its hand on general 
equitable principles, quite apart from the doctrine of 
estoppel. In Stockstrom v. Commissioner of Internal Reve- 
nue , 190 F. (2d) 283 (C.A.D.C., 1951), this Court declined 
to permit the Government to assess a tax because it would 
have been “unconscionable.” In Moser v. United States , 
341 U.S. 41 (1951), the Supreme Court held that “ele¬ 
mentary fairness” required that petitioner be permitted 
to become a citizen despite the Government’s contention 
that he had waived his right by claiming draft exemption. 

In the Stockstrom case, a taxpayer had relied upon an 
interpretation of the statute relating to gift taxes (which 
the Commissioner of Internal Revenue had concurred in) 
to the effect that gifts to trust were not gifts of future 
interests and therefore entitled to the annual gift tax ex¬ 
clusion. Subsequently, the Supreme Court held that gifts 
to trusts were gifts of future interests and accordingly. 
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the animal exclusion did not apply. In declining to permit 
the Government, under the circumstances of that case, to 
reverse its prior position, this Court stated: 

“Sometimes the resulting disability has been char¬ 
acterized as an estoppel, sometimes as a waiver. The 
label counts for little. Enough for present purposes 
that the disability has its roots in a principle more 
nearly ultimate than either waiver or estoppel, the 
principle that no one shall be permitted to found any 
claim upon his own inequity or take advantage of his 
own wrong. . . . 

“It has been well said that the Government should 
always be a gentleman. Taxpayers expect, and are 
entitled to receive, ordinary fair play from tax officials. 
We regard as unconscionable the Commissioner’s claim 
of authority to assess a tax in 1948 because of Stock- 
strom’s failure to file a return for 1938, when the 
Commissioner himself was responsible for that fail¬ 
ure.” (At p. 289) 

In the Moser case, an alien citizen of Switzerland was 
induced to claim a draft deferment by the advice of the 
Swiss Legation to the effect that he would not thereby 
waive his right to acquire United States citizenship. Gen¬ 
eral considerations of fairness moved the Court to rule 
in petitioner’s favor. Thus, the Court stated: 

“There is no need to evaluate these circumstances 
on the basis of any estoppel of the Government or the 
power of the Swiss legation to bind the United States 
by its advice to petitioner. Petitioner did not know¬ 
ingly and intentionally waive his rights to citizenship. 
In fact, because of the misleading circumstances of 
this case, he never had an opportunity to make an in- 
' telligent election between the diametrically opposed 
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courses required as a matter of strict law. Consider¬ 
ing all the circumstances of the case, w’e think that to 
bar petitioner nothing less than an intelligence waiver 
is required by elementary fairness. # * To hold oth¬ 

erwise would be to entrap petitioner.” (At p. 47) 

To be sure, the Moser case involved a naturalization pro¬ 
ceeding whereas the instant case involves deportation. But 
it can hardly be said that principles of “elementary fair¬ 
ness” are less applicable in the latter type of proceeding. 
If anything, those principles should be applied with greater 
liberality in a deportation case. For, deportation “may 
result also in loss of both property and life or all that 
makes life worth living.” Ng Fung Ho v. White, 259 U.S. 
276 (1922). See also Wong Yang Sung v. McGrath, 339 
U.S. 33, 50 (1950). 

Point V 

Mannerfrid was Denied Due Process in the Hearing Before 
the Special Inquiry Officer. His Counsel was not Per¬ 
mitted to Argue his Case, nor was his Brief Considered 
Prior to the Originial Decision. The Granting of a Hear¬ 
ing Before the Board of Immigration Appeals does not 
Cure the Proceeding of the Taint of Unconstitutionality. 

In the deportation hearing herein, as is customary in 
most immigration hearings, the Appellant was advised 
that he might submit a brief. The vice in the instant case, 
however, is that that right -was accorded only after the ren¬ 
dition of the Special Inquiry Officer’s decision. The Immi¬ 
gration minutes (TR. 19) disclose the following ruling: 

“Special Inquiry Officer (to) Counsel 

Q. An opportunity to submit a brief will be offered 
at such time as I have prepared a decision in this case 
and the same has been served upon you. Do you un¬ 
derstand? 



Objection was taken to this ruling before the Board of 
Immigration Appeals. The Board ruled as follows in re¬ 
jecting this objection (J.A. 11): 

“Counsel also contends that a fair hearing was not 
granted to the respondent because of denial of argu¬ 
ment before the special inquiry officer and the failure 
of that officer to consider counsel’s brief prior to the 
special inquiry officer’s rendering of his decision. This 
matter, including the inapplicability of Morgan v. 
United States, 298 U.S. 468, 480-481 (1936), was pre¬ 
viously considered by us in Matter of P., Int. Dec . 566, 
decided January 28, 1954, at which time we rejected 
this contention.” 

In the District Court an issue of fact was raised. The 
District Court, like the Board of Immigration Appeals, 
concluded that argument had been denied before the Special 
Inquiry Officer. The District Court ruled that 

“ ... the denial of argument before the Special In¬ 
quiry Officer of the Immigration Service and its failure 
to consider counsel’s brief prior to rendering his de¬ 
cision occasioned less than a full hearing, but in view 
of Marcello v. Bonds, 349 U.S. 302 (1955), and 8 U.S.C. 
1252(b), and in light of the full hearing before the 
Board of Immigration Appeals, we cannot hold that 
due process was denied.” (J.A. 13) 

Despite this finding by the District Court which is bind¬ 
ing upon the Appellee, the Government sought to contend, 
in a memorandum filed when appellant requested a stay of 
deportation in this Court, that the Special Inquiry Officer 
had considered appellant’s brief. Even if Appellee could 
attack the ruling of the District Court on this issue, it 
should be noted that the facts are to the contrary. More¬ 
over, if there is an issue of fact as to whether or not the 
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hearing officer considered the Appellant’s brief, this is an 
issue of fact which could only have been resolved by the 
District Court after taking testimony. 

In oral argument before the Board of Immigration Ap¬ 
peals counsel for Mannerfrid contended: 

“I sent in, well in advance, about a month ahead of 
time—I have the date if it’s material—a brief to the 
hearing officer—it is not in your file, and the decision 
indicates that it was not considered because there is 
absolutelv no reference to anv of mv arguments.” 
Page 4 of oral argument—on green sheets in Immigra¬ 
tion File—October 27,1953. 

The Immigration File herein discloses that a brief was 
mailed to the Immigration Service in Xew York on August 

3, 1953. That brief bears successive stamps on the first 
page of August 4 and August 13 of 1953, and August 21 of 
1955 , and plainly shows that the brief was received by the 
Expulsion Unit without the file. On the reverse side of the 
first page of the brief appears a stamp that the File Unit 
received the brief on August 11, 1953, and on the last page 
once again that the File Unit received the brief on August 
17, 1953. The Hearing Officer’s decision was mailed on 
September 4, 1953, and there is no indication as to when 
it was dictated. 

It thus appears from the foregoing that from August 

4, 1953, to and including August 21, 1955, Appellant’s brief 
submitted to the Hearing Officer was not with the Immigra¬ 
tion File. This is confirmed by the statement made to the 
Board of Immigration Appeals by counsel that on the date 
of oral argument before the Board on October 27, 1953, 
the brief was not attached to the file. As the Hearing Officer 
based his decision upon the file, which he must have had at 
the time he dictated his opinion, and as the brief submitted 
to him was not with the file from August, 1953 until August 


44 


21, 1955, it seems clear that the brief was not even con¬ 
sidered by him. This is confirmed by the fact that when the 
file was transmitted to the Board of Immigration Appeals, 
it was transmitted with the Hearing Officer’s decision, but 
without the brief submitted to the Hearing Officer. Further 
confirmation would appear to be the fact that the Hearing 
Officer refrained from even mentioning any of the argu¬ 
ments made by counsel in his brief covering the subject of 
res judicata. 

It is submitted that the rulings both of the trial judge 
and of the Board of Immigration Appeals are erroneous. 
The case of Marcello v. Bonds , 349 U. S. 302 (1955), does 
not sanction something less than full due process in all steps 
of deportation proceedings. The District Court found that 
something less than a full hearing was granted appellant 
before the special inquiry officer. Appellate administrative 
tribunals and appellate courts give due weight to the con¬ 
clusions of fact and law reached below. A belated hearing 
on the appellate level before the Board of Immigration 
Appeals cannot undo the original deprivation of due process 
which occurred before the hearing officer. 

Justice Brandeis observed that: “In the development 
of our liberty insistence upon procedural regularity has 
been a large factor.” (Burdeau v. McDowell , 256 U. S. 
465, 477 (1921).) 

Under the immigration statute and regulations (8 U. S. C. 
1252-b-l; 8 C. F. R. 242.53g) specific provision is made for 
representation of the alien by counsel before the hearing 
officer. Representation by counsel necessarily includes the 
right to present a brief. If counsel may be silenced from 
wiitten repi esentation at this stage ot the proceeding, 
where is the line to be drawn? May he be precluded from 
cross-examination or silenced entirely? Appellate due 
process before the Board of Immigration Appeals can no 
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more take the place of due process at the initial hearing level 
than appellate argument before this Court can be substi¬ 
tuted for due process in the trial court. 

The hearing contemplated by the immigration law and 
regulations is a fair and impartial one. In administrative 
hearings the liberty of individuals should be “protected by 
the rudimentary requirements of fair play. These demand 
‘a fair and open hearing’ . . . Such a hearing has been 
described as an ‘inexorable safeguard.’ ” ( Morgan v. 

United States, 304 U. S. 1, 14, 15 (1938).) And in this con¬ 
nection, it should be observed that the “fact that a judg¬ 
ment may be justified on the merits does not obviate the 
requirements of a fair hearing.” National Labor Rela¬ 
tions Board v. Bryan Mfg. Co., 196 F. 2d 477, 478 (C. A. 7, 
1952); Montgomery Ward & Co. v. National Labor Relations 
Board, 103 F. 2d 147, 149 (C. A. 8, 1939); Sung v. Mc¬ 
Grath, 339 U. S. 33 (1950). 

In this connection it may be observed that in Sung v. Jl/c- 
Grath, supra, the alien was denied procedural due process 
through failure to comply with the Administrative Pro¬ 
cedure Act before the hearing officer. He too had a full oral 
argument before the Board of Immigration Appeals. 
Nevertheless, it was determined that due process was 
denied. 

In addition, it should be noted that the hearing officer has 
the responsibility of conducting a fair and impartial hear¬ 
ing and that his findings are binding upon the Board which 
only acts in an appellate capacity. U.S. ex rel Brzorich v. 
Holton, 222 F. 2d 840 (C. A. 7, 1955). Yee v. Barber. 225 
F. 2d 707 (C. A. 9, 1955). Furthermore, recently Judge 
HoltzofF ruled that Morgan et al. v. United States. 298 IT. S. 
468, required that an alien be given an opportunity to sub¬ 
mit briefs even to the Attorney General, where his case is 
refererd to him for decision. Bannout v. Brownell, 129 
F. Supp. 488. 
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It is perfectly clear that in deportation proceedings an 
alien is entitled to a due process hearing, Sung v. McGrath, 
supra; Japanese Immigrant Case, 189 U. S. 86, and a hear¬ 
ing includes argument which was denied herein. In Morgan 
v. United States, 298 U. S. 480, 481, the Court said: 

“The ‘hearing’ is the hearing of evidence and argu¬ 
ment. If the one who determines the facts which under¬ 
lie the order has not considered evidence or argument, 
it is manifest that the hearing has not been given.” 

Here the Appellant had a hearing before a special inquiry 
officer but no opportunity to argue his case. In part, he 
was therefore deprived of counsel. See Handlovits v. Ad¬ 
cock , 80 F. Supp. 425 (D. C. Mich. 1948). The failure to 
permit counsel argument before rendition of decision was 
a deprivation of due process and rendered the hearing void. 


Conclusion 


For all of the foregoing reasons it is respectfully sub¬ 
mitted that this Court should reverse the decision below and 
order summary judgment for appellant. 

Respectfully submitted, 


Jack Wasserman, 

Warner Building, 
Washington 4, D. C. 


Of Counsel: 

Sam Harris, 

160 Broadway, 

New York 38, New York; 
Ralph Becker, 

1700 K Street, N. W., 

Washington 6, D. C. 
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Complaint 

(Filed October 5, 1954) 

The plaintiff, Henrik Mannerfrid, respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U. S. C. 2201), 
and for review under 5 U. S. C. 1009, and for injunctive 
relief. 

2. That the plaintiff is a native and citizen of Sweden 
and is married to an American citizen. 

3. That the defendant, Herbert Brownell, is the Attorney 
General of the United States and is charged with the statu¬ 
tory duty to determine after appropriate hearings whether 
aliens are to be deported from the United States, and super¬ 
vises the administration of the Immigration and Naturali¬ 
zation Service and the Board of Immigration Appeals. 

4. That on or about April 5,1949, the plaintiff was issued 
a visa by the American Consul at Niagara Falls for entry 
to the United States for permanent residence. 

5. That on or about April 5, 1949, the plaintiff was law¬ 
fully admitted to the United States for permanent resi¬ 
dence by Immigration officers acting for the defendant. 

6. That thereafter, on about thirteen occasions, immigra¬ 
tion officers, acting for defendant, issued reentry permits 
to plaintiff and permitted him to reenter the United States 
to resume his permanent residence. 

7. That in addition to the previous administrative rul¬ 
ings herein that plaintiff lawfully entered the United States 
for permanent residence, the District Court for the South¬ 
ern District of New York ruled in Matter of Mannerfrid, 
101 F. Supp. 446, that plaintiff lawfully entered the United 
States for permanent residence in 1949. 

8. That in Mannerfrid v. United States. 200 F. 2d 730, the 
Court of Appeals for the Second Circuit, while affirming the 
ruling that appellant was ineligible for citizenship, likewise 
ruled that plaintiff entered the United States lawfully for 
permanent residence in 1949. 

9. That the issue of plaintiff’s lawful permanent admis¬ 
sion is now res judicata. 
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10. That despite the successive administrative and judi¬ 
cial rulings that plaintiff is a lawful permanent resident 
since 1949, the defendant instituted deportation proceedings 
against plaintiff upon the theory that he entered illegally 
on April 5, 1949, and have entered a final order directing 
that he leave the United States on October 10,1954. 

11. That the actions of the defendant are contrary to law, 
and have resulted in undue harassment of plaintiff. 

12. That plaintiff has been accorded a deportation hear¬ 
ing and the said hearing was not conducted in conformity 
with Sections 5, 7 and 11 of the Administrative Procedure 
Act. 

13. That the deportation hearing accorded plaintiff was 
unfair because it violated the Administrative Procedure Act 
and because plaintiff was not accorded an opportunity to 
argue his case orally or submit briefs to the hearing officer. 

14. That unless restrained, defendant will deport plain¬ 
tiff unless he leaves the United States on or before October 
10,1954, causing him irreparable injury. 

15. That plaintiff is a lawful permanent resident of the 
United States and is not subject to deportation. 

Wherefore plaintiff requests a judgment declaring: 

(a) That he is a lawful permanent resident of the United 
States; 

(b) That he is not subject to deportation; 

(c) Restraining defendant from proceeding with the de¬ 
portation of plaintiff upon the ground that plaintiff did not 
lawfully enter the United States for permanent residence 
on April 5, 1949; 

(d) For such other and further relief as may be appro¬ 
priate. 

.Tack Wasserman, 

Attorney for Plaintiff , 

Warner Bldg ., 
Washington 4, D. C. 

Ralph E. Becker, Esq., 

Of Counsel. 
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Answer 

(Filed July 15, 1955) 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

For a second defense, defendant answers individually and 
specifically each numbered paragraph of the complaint. 

1. Defendant is not required to answer the allegations of 
paragraph 1. 

2, 3, and 4. Admitted. 

5. Defendant admits that on April 5, 1949 plaintiff was 
granted admission to the United States. That such admis¬ 
sion was in accordance with the proper construction of the 
Immigration laws is denied as is also any assertion that 
plaintiff was eligible for permanent residence at that time. 

6. It is admitted that on approximately 13 occasions 
plaintiff did receive re-entry permits and actually did re¬ 
enter the United States under such permits. It is denied 
that any such re-entry gave rise to or contributed to the 
status of permanent residence with respect to the plaintiff. 

7. This paragraph contains conclusions of law, but inso¬ 
far as material facts may be alleged they are denied. More¬ 
over, it is averred that the United States District Court for 
the Southern District of New York in Matter of Manner- 
frid. 101 F. Supp. 446, definitively ruled that plaintiff 
Mannerfrid had rendered himself permanently ineligible 
for United States citizenship by claiming exemption from 
military service and voluntarily filing a DSS-301 form. 

8. This paragraph contains conclusions of law but inso¬ 
far as material facts are alleged, it is admitted that the 
United States Court of Appeals for the Second Circuit 
affirmed the ruling of the District Court to the effect that 
the plaintiff was permanently ineligible for United States 
citizenship. It is denied that that Court ruled that plaintiff 
had been lawfully admitted for permanent residence in 
1949. 
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9. This paragraph is a conclusion of law but insofar as 
facts may be alleged, they are denied. 

10. Paragraph 10 contains conclusions of law to which 
defendant is not required to plead. Insofar as the allega¬ 
tion that there have been numerous administrative and 
judicial rulings to the effect that plaintiff is a permanent 
resident since 1949 might be material, that allegation is 
denied. The allegation that defendant instituted deporta¬ 
tion proceedings on the theory that plaintiff entered ille¬ 
gally on April 5, 1949 is admitted as is also the allegation 
that a final order of deportation was entered. 

11. Denied. 

12. Paragraph 12 contains immaterial allegations but 
insofar as they might be deemed material they are denied. 
Defendant avers that deportation hearings are not required 
to be conducted in conformity with Sections 5, 7, and 11 of 
the Administrative Procedure Act. 

13. Defendant denies that the deportation hearing in 
plaintiff’s case was unfair. Defendant also denies that 
there was any requirement that the hearing comply with the 
Administrative Procedure Act. That plaintiff was not 
afforded an opportunity to argue his case orally or to sub¬ 
mit briefs to the hearing examiner, insofar as these allega¬ 
tions might be material, they are denied. 

14. Plaintiff was not deported on or before October 10, 
1954 and as a matter of fact is not being deported now 
pending the outcome of this suit. 

15. This paragraph is a conclusion of law which defend¬ 
ant is not required to answer, but insofar as facts might be 
deemed to be alleged, it is denied. 

Third Defense 

For further answer and as a separate and complete de¬ 
fense to the complaint, defendant avers that the administra¬ 
tive proceedings have been conducted properly pursuant 
to law and regulations; there has been no arbitrary or ca¬ 
pricious determination made any where within the said 
administrative proceeding; that the final result is premised 
upon a careful consideration of the entire administrative 
record and the application of the appropriate statutory law; 
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that the determinations made herein have been reasonably 
and properly made and, therefore, this Court should not 
disturb the said determinations. 

Wherefore, having fully answered plaintiff’s complaint, 
the defendant demands judgment together with the costs 
of this action. 

(S.) Leo A. Rover, 
United States Attorney . 

Motion for Summary Judgment 
(Filed October 24,1955) 

Comes now the plaintiff herein and upon the affidavit of 
Jack Wasserman, attached hereto, moves for summary 
judgment upon the ground that there are no genuine issues 
of fact herein and as a matter of law plaintiff is entitled to 
judgment. 

Jack Wasserman, 

Attorney for Picvintiff, 

902 Warner Building, 

Washington 4, D. C. 

Sam Harris, 

Ralph Becker, 

Of Counsel. 

Affidavit 

(Filed October 24, 1955) 

City of Washington, 

District of Columbia, ss: 

Jack Wasserman, being duly sworn, deposes and says: 

1. I am one of the plaintiff’s attorneys herein, and I 
represented the plaintiff at all stages of his deportation 
hearing. 

2. Attached hereto and marked Plaintiff’s Exhibit A, is 
a true copy of the opinion in plaintiff’s case of the Board of 
Immigration Appeals, dated September 3, 1954. 

3. In the deportation hearing there was introduced in 
evidence the transcript of record of plaintiff’s naturaliza¬ 
tion case, 101 F. Supp. 466 and 200 F. 2d 720. This tran- 


script was marked Exhibit 17 in the deportation case. The 
following are correct summaries or excerpts from Exhibit 
17 or from the opinions of the District Court and the Court 
of Appeals. 

(a) “11. My lawful entry for permanent residence 
in the United States was at Niagara Falls, New York, 
under the name of Henrik Mannerfrid, on April 5,1949, 
on the Rainbow Bridge, as shown by the certificate of 
my arrival attached to this petition.’’ (p. 3) (Petition 
for Naturalization). 

(b) In presenting the case the naturalization exam¬ 
iner advised the court that Mannerfrid claimed the bene¬ 
fits of Section 311 of the Nationality Act of 1940 which 
required that he be a resident of the United States for 
at least two years. Pages 7-8, Ex. 17, Immigration 
Hearing. Of course this refers to lawful permanent 
residence. 

(c) The designated examiner who objected to Man- 
nerfrid’s naturalization advised the court that Manner¬ 
frid had resided in the United States “since his lawful 
entry for permanent residence on April 5, 1949.” 
Page 17, Ex. 17, Immigration Hearing. 

(d) The Commissioner specifically made a finding 
that “Mr. Mannerfrid was lawfully admitted to the 
Uhited States for permanent residence on April 5, 
1949. Finding C, page 25, Ex. 17, Immigration Hear¬ 
ing. 

(e) The decision of Judge Kaufman (101 F. Supp. 
446) denying naturalization found Mr. Mannerfrid in¬ 
eligible for naturalization but at the same time twice 
specifically acknowledged that he entered lawfully in 
1949. The court said: 

“He remained in the United States continuously 

(from 1941) until his lawful admission for perma¬ 
nent residence on April 5,1949.” 

Again the Court repeated: 

“On April 5, 1949, he was lawfully admitted into 

the United States for permanent residence.” 
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(f) The Court of Appeals (200 F. 2d 720) stated that 
Mannerfrid entered the United States in 1941 and ob¬ 
tained “successive extensions of his time to remain as 
such until (by steps not relevant to this appeal) he was 
admitted as a permanent resident in April, 1949.” 

4. The following is a true copy of the ruling of the Special 
Inquiry Officer, Warren A. Mueller, on July 6, 1953, as set 
forth at page 19 of the transcript of the deportation hearing 
conducted on that date. 

“An opportunity to submit a brief will be offered at 
such time as I have prepared a decision in this case 
and the same has been served upon you. Do you under¬ 
stand ?” 

(S.) Jack Wasserman, 
Attorney for Plaintiff. 

Sworn to and subscribed before me this 24th day of 
October, 1955. 

(S.) Bertha H. Montague, 

Notary Public. 

Plaintiff’s Exhibit A 
(Filed October 24,1955) 

U. S. DEPARTMENT OF JUSTICE BOARD OF IM¬ 
MIGRATION APPEALS 

File: E-086415—New York 

September 3, 1954 

In re: Henrik Mannerfrid 

In Deportation Proceedings 

In Behalf of Respondent: Jack Wasserman, Esquire 
Warner Building, Washington, D. C., (Heard: October 
27, 1953). 

Charges: Warrant: Act of 1952—Excludable at time of 
entry-ineligible to Citizenship Lodged: None. 

Application: Termination of proceedings or suspension 
of deportation or voluntary departure. 
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Detention Status: Released on bond. 

This case is before us on appeal from the decision of a 
special inquiry officer on September 3, 1953, granting the 
respondent voluntary departure and directing that he be 
deported if he failed to depart voluntarily. 

The respondent is a 46 year-old male, native and citizen 
of Sweden, who last entered the United States on July 5, 
1952, at which time he was in possession of a reentry permit. 
He first entered the United States on June 4, 1941 as a 
visitor for business and was subsequently granted several 
extensions of his temporary stay. On March 15, 1943, 
he executed Form DSS 301 (Application for alien for relief 
from military service) which contained the statement “I 
understand that the making of this application to be re¬ 
lieved from such liabilitv will debar me from becoming a 
citizen of the United States.” Deportation proceedings 
were instituted in 1948. Subsequently, the respondent de¬ 
parted to Canada, secured an immigration visa, and re¬ 
entered the United States therewith on April 5,1949. There¬ 
after, and prior to his last entry on July 5, 1952, the re¬ 
spondent reentered the United States on 11 occasions with 
reentry permits. On April 17, 1951 he filed a petition for 
naturalization which was denied by the United States Dis¬ 
trict Court for the Southern District of New York in an 
opinion 1 dated November 29, 1951, the Court having con¬ 
cluded that he was ineligible to citizenship because of the 
Form DSS 301 which he had executed on March 15, 1943. 
This judgment was affirmed 2 and certiorari was denied on 
March 16, 1953 3 . 

Certain factors in this case are clear and they are not 
contested by counsel. Under section 3(a) of the Selective 
Training and Service Act of 1940 as amended (54 Stat. 
885; 55 Stat. 845), it was provided that any citizen of a 
neutral country “shall be relieved from liability of train¬ 
ing and service under this Act if # * * he has made applica¬ 
tion to be relieved from such liability • * • but any person 

1 Application of Mannerfrid, 101 F. Supp. 446. 

- Mannerfrid v. United States, 200 F. 2d 730 (C. A. 2, 195°) 

3 34oU. S. 918. 
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who makes such application shall thereafter be debarred 
from becoming a citizen of the United States: * * 
Section 13 (cj of the Immigration Act of 1924 provided 
that no alien ineligible to citizenship shall be admitted to 
the United States, with certain exceptions inapplicable to 
the respondent, and section 28 (c) of that Act, as amended 
by the Act of October 29, 1945, specifically provided that 
the term “ineligible to citizenship” should include an 
individual who is debarred from becoming a citizen of the 
United States under section 3(a) of the Selective Train¬ 
ing and Service Act of 1940 as amended. Because of these 
statutory provisions and on the basis of the facts set forth 
in the previous paragraph, it would appear that the re¬ 
spondent was excludable in 1949 as an alien ineligible to 
citizenship unless the factors to be discussed hereinafter 
require a different conclusion. 

We have carefullv considered counsel’s contentions in 

•» 

his brief and at the oral argument. He points first to 
i certain statements in the opinions of the United States 
i District Court and the Court of Appeals to the effect that 
i the respondent was lawfully admitted for permanent resi¬ 
dence in April 1949, and he urges that it is judicially res 
judicata that the respondent was so admitted in 1949. 
i The cases cited by counsel deal with issues which had been 
decided by the courts and which thus became res judicata 
in subsequent proceedings. We agree that a naturaliza¬ 
tion requisite in the respondent’s case was lawful admission 
for permanent residence and if the court had admitted him 
! to citizenship, it would be res judicata that he had been 
lawfully admitted. However, the court denied the petition 
on the ground that he was ineligible to citizenship. The 
1 opinions clearly indicate that the statement concerning 
Mannerfrid’s lawful admission for permanent residence 
i in 1949 was mere recitals of the supposed facts in the case 
and that the question of whether he had or had not been 
so admitted was totally irrelevant to the question which 
the court had under consideration. Hence, the matter is 
not judicially res judicata. 

Next, counsel argues that there have been administrative 
: determinations that the respondent was lawfully admitted 
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for permanent residence in 1949 and that former Attorney 
General Tom C. Clark made a finding on February 24, 
1949 (Ex. 7) that the respondent was not ineligible to 
citizenship “for having filed DSS 301 under mistake 
It seems clear to us that when this same question of whether 
the respondent was an alien ineligible to citizenship was 
decided by the courts adversely to him (including denial 
of certiorari by the Supreme Court), that matter is judici¬ 
ally res judicata, and the previous contrary conclusion of a 
former Attorney General has been effectively and for all 
purposes overruled. As we have indicated above, that 
particular question was the precise one considered in the 
naturalization proceeding and hence, the cases cited by 
counsel for his argument dealing with judicial res judicata 
must be considered as repugnant to his contention that 
we may disregard the judicial pronouncement that the re¬ 
spondent is ineligible to citizenship. 

Counsel also argues that it must be considered the law 
of the ease that the respondent was lawfully admitted in 
1949. We have previously held that, where a warrant of 
deportation has been executed by the expulsion of an alien, 
we will consider the law of the case as being fixed at the 
time of his departure and that the validity of such deporta¬ 
tion will not be affected by subsequent changes in the law 
or by subsequent court decisions. This is based on the 
fact that there is a final determination of the deportation 
proceeding when the alien actually is expelled from the 
United States. Similarly, in the respondent’s case, the 
prior deportation proceeding which was instituted in 1948 
was finally determined when the respondent departed to 
Canada in 1949 to obtain a visa. We think it is clear that 
if he was not entitled, under the law, to be legally admitted 
to the United States for permanent residence in 1949, there 
is no “law of the case” defense which he can assert as to 
the sovereign authority of the United States. Congress 
has plenary power to expel even aliens who were not ex¬ 
cludable at the time of entry 4 and the respondent, a fortiori, 
did not acquire any right to remain in this country by 

4 Nishimura Ekiu v. United States, 142 U.S. 651 (1892); Carbon et al. 
v. London, 342 U. S. 524, 534 (1952); Harisiades v. Shaughnessy, 342 
U. S. 580, 587-588 (1952). 
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reason of his entry in 1949 which was in contravention of 
the provisions of the existing immigration law. 

Counsel also contends that a fair hearing was not granted 
to the respondent because of denial of argument before the 
special inquiry officer and the failure of that officer to 
consider counsel’s brief prior to the special inquiry officer's 
rendering of his decision. This matter, including the in¬ 
applicability of Morgan v. United States , 298 U.S. 468, 
480-481 (1936), was previously considered by us in Matter 
of P., Int. Dec. 566, decided January 28, 1954, at which time 
we rejected this contention. We find counsel's objection 
to the qualifications of the special inquiry officer to be 
untenable since we conclude that there was a full compliance 
with the requirements of the statute and the regulations 
in the appointment of the officer who conducted the hearing. 
We also conclude that the respondent received a fair hear¬ 
ing and was accorded due process. After careful con¬ 
sideration of the record, we conclude that the charge stated 
in the warrant of arrest has been sustained. 

The respondent applied for suspension of deportation 
under section 244(a) of the Immigration and Nationality 
Act. He last entered the United States on Julv 5, 1952 
and cannot meet the requirements concerning physical 
presence in the United States as set forth in that statutory 
provision. We hold, therefore, that suspension of deporta¬ 
tion cannot be granted to the respondent. The maximum 
relief available is voluntary departure which was authorized 
by the special inquiry officer. Accordingly, the appeal will 
be dismissed. 

Order: It is ordered that the appeal be and the same is 
hereby dismissed. 


Chairman 

Opposition to Plaintiff’s Motion for Summary Judgment 
and Defendant’s Cross-Motion for Summary Judg¬ 
ment 

(Filed November 23, 1955) 

Comes now the defendant by his attorney, the United 
States Attorney, and, based upon the pleadings herein and 
the certified Immigration file of the plaintiff, No. E-086-415, 
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which is attached hereto and made a part of this motion, 
moves this honorable Court to enter an order granting sum¬ 
mary judgment in the above-entitled cause for the follow¬ 
ing reason: There is no genuine issue as to any material 
fact and defendant is entitled to judgment as a matter of law. 

(S.) Leo A. Rover, 
United States Attorney. 

Memorandum 
(Filed January 30, 1956) 

This cause came on to be heard on cross-motions for sum¬ 
mary judgment. 

Plaintiff is a native and citizen of Sweden who first came 
to the United States as a temporary business visitor on 
June 4,1941. Extensions of his temporarv stay were granted 
until 1947. 

On March 16, 1943, plaintiff claimed draft exemption as a 
neutral alien. Deportation proceedings were instituted in 
1948, after which plaintiff departed to Canada, secured an 
immigration visa, and reentered the United States on April 
5,1949. Thereafter lie left and reentered the United States 
on eleven occasions with reentry permits, prior to his last 
entry on July 5,1952. 

On April 17, 1951, plaintiff filed a petition for naturaliza¬ 
tion. This was denied on the ground that he was ineligible 
to citizenship having once claimed draft exemption under 
Form DSS 301. See 101 F. Supp. 446, 200 F. 2d 730, 345 
U. S. 918. 

In 1953 the Immigration Service instituted deportation 
proceedings against him upon the theory that he was in¬ 
eligible to receive a visa in 1949 in that he was ineligible to 
citizenship and that his entry in 1949 and all his subsequent 
reentries were actually illegal. A final order of deportation 
was entered by the Board of Immigration Appeals on Sep¬ 
tember 3,1954. 

8 U.S.C. 1251(a) (1) provides that “any alien in the United 
States shall, upon the order of the Attorney General, be de¬ 
ported who—(1 at the time of entry was within one or more 
of the classes of aliens excludable by the law existing at the 
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time of such entry.” The law at the time of plaintiff's 1949 
entry was that no alien ineligible to citizenship shall Ik* ad¬ 
mitted to the United States unless he fell within certain ex¬ 
ceptions which are not applicable here. See 8 U.S.O. 213(c). 

While the inequities in this case are patent, the law as 
it now stands provides no relief. The federal courts which 
presided over the naturalization hearings acknowledged, re¬ 
cited, and assumed for purposes of the case, that plaintiff 
had been lawfully admitted for permanent residence in 1949. 
Thev were not advised to the contrary bv the government. 
Yet a redetermination of plaintiff’s 1949 admission cannot 
he held to have been foreclosed to the government under the 
doctrine of judicial res judicata. Lawful admission was not 
actually litigated. A determination was not essential to the 
actual decision made. Res judicata of this issue would have 
obtained had the court held plaintiff eligible for citizenship 
for a prerequisite to such finding would have been lawful 
admission for permanent residence. 

The doctrines of administrative res judicata or the law of 
the case afford plaintiff no relief. In contemplation of law, 
if plaintiff was not entitled to be admitted legally in 1949, 
no law of the case or estoppel can be asserted as a defense 
against the sovereignty of the United States. It cannot 
properly be said that plaintiff acquired a technical right to 
remain in the United States, regardless of the equities at¬ 
taching to his particular case. 

The denial of argument before the special inquiry officer 
of the Immigration Service and his failure to consider coun¬ 
sel’s brief prior to rendering his decision occasioned less 
than a full hearing, but in view of Marcello v. Bonds 349 U. S. 
302 (1955) and 8 U.S.C. 1252(b), and in light of the full 
hearing before the Board of Immigration Appeals we can¬ 
not hold that due process was denied. 

With considerable reluctance we are forced to conclude 
that summary judgment be granted defendant. 

Counsel for defendant will prepare an order consistent 
with this finding. 

(S.) Luther W. Younodahi., 

Judge. 


January 30, 1956. 
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Order 

(Filed February 7, 1956) 

The above-entitled cause having come on for hearing on 
plaintiff’s motion for summary judgment, and defendant’s 
opposition thereto, and defendant’s cross-motion for sum¬ 
mary judgment with plaintiff’s reply thereto, counsel hav¬ 
ing been heard, and it appearing to the Court for the reasons 
stated in a memorandum opinion filed herein January 30, 
1956 that there is no genuine issue as to any material fact, 
and that defendant is entitled to judgment as a matter of 
law, it is this 7th day of February 1956 ordered that plain¬ 
tiff’s motion for summary judgment be and hereby is de¬ 
nied, defendant’s motion for summary judgment be and 
hereby is granted, and the complaint herein be and hereby 
is dismissed. 

(S) Luther W. Youngdahl, 

Judge . 

Motion for Reconsideration 
(Filed February 16,1956) 

Comes now the plaintiff herein and moves the Court for 
reconsideration of its decision of January 30, 1956 grant¬ 
ing defendant summary judgment herein. This motion is 
made upon the following grounds: 

1. The Court overlooked the specific statutory authority 
of the Attorney General to bind the Immigration and Nat¬ 
uralization Service in all matters relating to the immigra¬ 
tion law’s of the United States. The Attorney General ruled 
that Mannerfrid was admissible for permanent residence 
in the United States in 1949. That ruling, never revoked, 
w’as and is binding upon all immigration authorities and 
the Board of Immigration Appeals. In failing to apply the 
Attorney General’s ruling, the Board of Immigration Ap¬ 
peals acted contrary to law. 

2. In stating that ‘‘no law of the case or estoppel can be 
asserted as a defense against the sovereignty of the United 
States”, the Court overlooked controlling precedents, in¬ 
cluding cases in the Court of Appeals for the District of 
Columbia, which hold that government officials, when act¬ 
ing within the scope of their authority, may bind the 
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Government. ( Stockstrom v. Commissioner of Internal Reve¬ 
nue, 190 F. 2d 283 (C.A.D.C. 1951)) and (Vestal v. Commis¬ 
sioner of Internal Revenue, 152 F. 2d 132 (C.A.D.C. 1945)). 
Tiie Attorney General’s ruling that Mannerfrid was admis¬ 
sible for permanent residence was made within the scope 
of his authority on a matter in which he had been vested 
with statutory authority. Mannerfrid, relying upon this 
ruling, changed his position to his detriment. The Govern¬ 
ment should be estopped from enforcing the order of de¬ 
portation. 

3. The Court overlooked the clear import of Moser v. 
United States, 341 U.S. 41, 1951, where the Supreme Court 
barred the Government from denying naturalization be¬ 
cause petitioner had relied upon erroneous legal advice 
furnished him by the Swiss Legation after its consultation 
with high officers of the Government. In the case at bar, 
plaintiff did not rely merely upon “advice” but rather 
upon an “order” of the Attorney General, the duly con¬ 
stituted officer of the Government authorized to act in the 
premises. 

4. In holding that judicial and administrative res ad- 
judicata are unavailable to plaintiff, the Court overlooked 
Bissell v. Spring Valley Township, 124 U.S. 225 (1888) and 
American Air Transport Inc. v. Civil Aeronautics Board. 
92 U.S. App. D.C. 307, 186 F. 2d 529 (C.A.D.C. 1953). 

5. Assuming arguendo that due process may have been 
granted plaintiff before the Board of Immigration of Ap¬ 
peals, the Court erroneously assumed that an alien may 
be denied due process in a hearing before a Special In¬ 
quiry office, in the light of Marcello v. Bonds, 349 U.S. 302 
(1955). 

6. For all the reasons set forth in the moving papers, 
which reasons will not be restated at length herein. 

Jack Wasserman, 

Attorney for Plaintiff, 

Office and P.O. Address: 

Warner Building. 

Washington, D. C. 

Sam Harris, 

Ralph E. Becker, 

Of Counsel. 
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Order 


(Filed March 21, 1956) 


Plaintiff has moved the Court for reconsideration of its 
decision of January 30, 1956, in which summary judgment 
was granted defendant. It is by the Court this 21st day of 
March, 1956, 

Ordered that plaintiff’s motion for reconsideration be 
and the same hereby is denied. 

Luther W. Youngdahl, 

Judge . 


Notice of Appeal 


(Filed March 23, 1956) 

The plaintiff hereby appeals from the order of the Dis¬ 
trict Court, dated February 7, 1956, granting the defend¬ 
ant’s motion for summary judgment, dismissing the com¬ 
plaint herein, and denying the plaintiff’s motion for sum¬ 
mary judgment, and from the denial of plaintiff’s motion 
for reconsideration, dated March 21st, 1956. 

Jack Wasserman, 

902 Warner Building , 

Washington 4, D. C., 
Attorney for Plaintiff. 

Sam Harris, 

Ralph E. Becker, 

Of Counsel. 


Copy To: Honorable Leo A. Rover, United States At¬ 
torney, United States Court House, Washington 1, D. C. 

Stipulation Designating Record 


(Filed March 26, 1956) 

It is hereby stipulated by and between the respective 
parties hereto that the record on appeal consist of the fol¬ 
lowing: 

1. Complaint. 

2. Answer. 

3. Plaintiff’s Motion for Summary Judgment. 


4. Defendant’s Motion for Summary Judgment. 

5. Plaintiff’s Immigration File (To be transmitted in 
original form). 

6. Order of February 7, 1956, granting the defendant's 
motion for summary judgment and denying the plaintiff's 
motion for summary judgment. 

7. Motion for Reconsideration. 

8. Order Denying Motion for Reconsideration. 

9. Notice of Appeal. 

10. Stipulation Designating Record. 

(S.) Jack Wasserman, 
Attorney for Plaintiff. 
(S.) H. H. Greene, 

Assistant U. S. Attorney. 

Dated: March 23rd, 1956. 

Order 

(Filed March 26, 1956) 

Upon consent of the parties herein, it is this 26th day of 
March, 1956, 

Ordered, That the plaintiff’s immigration file be trans¬ 
mitted to the Court of Appeals in its original form. 

(S.) Luther W. Youngdahl, 
United States District Judge. 

We consent: 

(S.) H. H. Greene, 

Assistant U. S. Attorney . 
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Exhibit 17, Immigration File 

4 

' UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

In the Matter of The Petition of Henrik Mannerfrid to 
be admitted to become a citizen of the United States of 
America. t 

Henrik Mannerfrid, Petitioner-Appellant, 

against 

United States of America, Respondent-Appellee. 


Transcript of Record 

On Appeal from the District Court of the United States 
for the Southern District of New York 


Petition for Naturalization. 

No. 596227 

UNITED STATES OF AMERICA 
Petition of Naturalization 

[Of a Married Person under Sec. 310(a) or (b), 311 or 
312, of the Nationality Act of 1940 (54 Stat. 1144-1145)] 
To the Honorable the U. S. District Court of Southern Dis¬ 
trict at New York, N. Y. This petition for naturalization, 
hereby made and filed pursuant to Section 311 of the Na¬ 
tionality Act of 1940, respectfully shows: 

(1) My full, true, and correct name is Henrik Mannerfrid. 
(2) My present place of residence is 277 Park Ave., New 
York, N. Y. (3) My occupation is corporation president. 
(4) I am 42 years old. (5) I was born on May 4, 1908, 
in Gothenburg, Sweden. (6) My personal description 
is as follows: Sex male; color white, complexion fair, color 
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of eyes blue, color of hair blonde, height 5 feet 8 inches, 
weight 150 pounds; visible distinctive marks none; race 
white; present nationality Sweden. (7) I am married; the 
name of niv wife is Katherine; we were married on Apr. 9, 
1949, at New York, N. Y.; she was born at Berlin, Germany, 
on August 31,1905, entered the United States at New York, 
N. Y., on Aug. 9,1941, for permanent residence in the United 
States, and now resides at 277 Park Ave., New York City, 
and was naturalized on Jan. 29, 1947, at New York, New 
York, certificate No. 6702911. 

(7a) (If petition is filed under Section 311, Nationality 
Act of 1940) I have resided in the United States in marital 
union with my United States citizen spouse for at least 1 
year immediately preceding the date of filing this petition 
for naturalization. 

(7b) (If petition is filed under Section 312, Nationality 
Act of 1940) My husband or wife is a citizen of the United 
States, is in the employment of the Government of the 
United States, or of an American institution of research 
recognized as such by the Attorney General of the United 
States, or an American firm or corporation engaged in 
whole or in part in the development of foreign trade and 
commerce of the United States, or a subsidiary thereof: 
and such husband or wife is regularly stationed abroad 
in such employment. I intend in good faith to take up 
residence within the United States immediately upon the 
termination of such employment abroad. (8) I have no 
children; and the name, sex, date and place of birth, and 
present place of residence of each of said children who is 
living, are as follows:— 

(9) My last place of foreign residence was Gothenburg. 
Sweden. (10) I emigrated to the United States from 
Niagara Falls, Canada. (11) My lawful entry for perma¬ 
nent residence in the United States was at Niagara Falls, 
N. Y., under the name of Henrik Mannerfrid, on Apr. 
5, 1949, on the Rainbow Bridge, as shown by the certificate 
of my arrival attached to this petition. 

(12) Since my lawful entry for permanent residence T 
have not been absent from the United States, for a period or 
periods of 6 months or longer. 

(13) (Declaration of intention not required) (14) It is my 
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intention in good faith to become a citizen of the United 
States and to renounce absolutely and forever all allegiance 
and fidelity to any foreign prince, potentate, state, or sov¬ 
ereignty of whom or which at this time I am a subject or 
citizen, and it is my intention to reside permanently in the 
United States. (15) I am not, and have not been for the 
period of at least 10 years immediately preceding the date of 
this petition, an anarchist; nor a believer in the unlawful 
damage, injury, or destruction of property, or sabotage; nor 
a disbeliever in or opposed to organized government; nor a 
member of or affiliated with any organization or body of per¬ 
sons teaching disbelief in or opposition to organized govern¬ 
ment. (16) I am able to speak the English language (unless 
physically unable to do so). (17) I am, and have been dur¬ 
ing all of the periods required by law, attached to the prin¬ 
ciples of the Constitution of the United States and well dis¬ 
posed to the good order and happiness of the United States. 

(18) I have resided continuously in the United States of 
America for the term of 2 years....at least immediately 
preceding the date of this petition, to wit: since Apr. 5,1949. 

(19) I have not heretofore made petition for naturaliza¬ 
tion number — on — at — in the — Court, and such petition 
was dismissed or denied by that Court for the following rea¬ 
sons and causes, to wit: — and the cause of such dismissal 
or denial has since been cured or removed. 

(20) Attached hereto and made a part of this, my petition 
for naturalization, are a certificate of arrival from the Immi¬ 
gration and Naturalization Service of my said lawful entry 
into the United States for permanent residence (if such cer¬ 
tificate of arrival be required by the naturalization law), and 
the affidavits of at least two verifying witnesses required 
by law. 

(21) Wherefore, I your petitioner for naturalization, 

pray that I may be admitted a citizen of the United States 
of America, and that my name be changed to- 

(22) I, aforesaid petitioner, do swear (affirm) that I 
know the contents of this petition for naturalization sub¬ 
scribed by me, that the same are true to the best of my own 
knowledge, except as to matters therein stated to be alleged 
upon information and belief, and that as to those matters 
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I believe them to be true, and that this petition is signed by 
me with my full, true name: So help me God. 

Henrik Mannerfrid 

Affidavit of Witnesses 

The following witnesses, each being severally, duly, and 
respectively sworn, depose and say: 

My name is James Tully, my occupation is lawyer, 1 re¬ 
side at 531 1st Street, Brooklyn, N. Y. 

My name is May Tully, my occupation is housewife, I 
reside at 531 1st Street, Brooklyn, X. Y. 

I am a citizen of the United States of America; I have 
personally known and have been acquainted in the United 
States with Henrik Mannerfrid, the petitioner named in 
the petition for naturalization of which this affidavit is 
a part, since Apr. 1, 1949, to my personal knowledge the 
petitioner has resided, immediately preceeding the date of 
filing this petition, in the United States continuously since 
the date last mentioned, and I have personal knowledge that 
the petitioner is now and during all such period has been a 
person of good moral character, attached to the principles 
of the Constitution of the United States, and well disposed 
to the good order and happiness of the United States, and 
in my opinion the petitioner is in every way qualified to be 
admitted a citizen of the United States. 

I do swear (affirm) that the statements of fact I have 
made in this affidavit of this petition for naturalization sub¬ 
scribed by me are true to the best of my knowledge and be¬ 
lief. So help me God. 

James Tully, 

Mary D. Tully. 

Subscribed and sworn to before me by the above-named 
petitioner and witnesses, in the respective forms of oath 
shown in said petition and affidavit, in the office of the Clerk 
of said Court at New York, N. Y., this 17 day of April, 
Anno Domini 1951. I hereby certify that Certificate of 
Arrival No. A-7552358 from the Immigration and Naturali¬ 
zation Service, showing the lawful entry for permanent 
residence of the petitioner above named, has been by me 


filed with, attached to, and made a part of this petition on 
this date. 

William V. Connell, 

Clerk. 

By James E. Hamer [seal] 

Deputy Clerk. 

U. S. District Court 

Filed: April 17,1951. S. D. of N. Y. 

Oath of Allegiance 

I hereby declare, on oath, that I absolutely and entirely 
renounce and abjure all allegiance and fidelity to any for¬ 
eign prince, potentate, state, or sovereignty of whom or 
which I have heretofore been a subject or citizen; that 1 
will support and defend the Constitution and laws of the 
United States of America against all enemies, foreign and 
domestic; that I wrill bear true faith and allegiance to the 
same; that I will bear arms on behalf of the United States 
or perform non-combatant service in the Armed Forces of 
the United States when required by law; and that I take 
this Obligation freely without any mental reservation or 
purpose of evasion. So help me God. In acknowledgment 
whereof I have hereunto affixed my signature. 

Henrik Mannerfrid. 

Sw orn to in open court, this day of , A. D. 19 . 

Clerk. 

By 

Deputy Clerk. 

Petition denied: List No. 18784—11/30/51. 


Minutes of Final Hearing 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

No. 596227 

In the Matter of The Petition of Henrik Mannerfrid for 
admission as a citizen of the United States of America 

Before: Hon. Samuel II. Kaufman, District Judge. 70 
Columbus Avenue, New York, September 6, 1951. 

Appearances : 

Monroe Kroll, Esq., Examiner, Immigration & Naturali¬ 
zation Service. 

Jack Wasserman, Esq., and Edward L. Dubbofp, Esq., At¬ 
torneys for Petitioner. 


Mr. Kroll: May it please the Court, this is the petition 
of Henrik Mannerfrid that was filed on April 17, 1951. 

The petitioner claimed the benefits of Section oil of the 
Nationality Act, 711 of Title 8 of the United States Code, 
which grants him benefits because of his marriage to an 
American citizen. The marriage occurred on April 9, 1949, 
his wife having been naturalized in 1947 in this country. 

The requirements of the section are that he live in mari¬ 
tal union with his American citizen wife for at least one vear 
prior to filing his petition, and that he be a resident of the 
United States for at least two years himself, show good 
moral character and attachment to the principles of the 
Constitution for two years preceding the filing date. 

The petitioner was born in Sweden on May 4, 1908. He 
arrived in the United States as a temporary visitor for 
business purposes on June 4, 1941. Thereafter, he was 
granted extensions of his permission to stay until 1947. 
Subsequently, he legalized his immigration status here, 
which will be described to your Honor during the proceed¬ 
ing. 

The question in the case is whether the petitioner is in- 


eligible for naturalization by virtue of the provisions of 
Section 3(a) of the Selective Training & Service Act of 
1940 as amended, having made application for relief from 
military service. 

The case presents an unusual situation in that the law— 
the Internal Security Act, Section 28, Subdivision (c)— 
allows the recommendation of the Examiner who hears the 
case to be disagreed with by the Commissioner of Immigra¬ 
tion & Naturalization. 

In this case the designated examiner has found that the 
petitioner is ineligible for citizenship because of his having 
signed the form, and recommends that the petition should be 
denied. The Commissioner says, however, that the peti¬ 
tioner is eligible notwithstanding his having signed the 
form, and recommends that the petition be granted. 

I propose at this time to present both views and the rea¬ 
sons for them, if the Court will allow. 

The Court: How about the facts? 

Mr. Kroll: And stating the facts as we go along. 

I have here the report of the designated examiner, which 
I will offer in evidence as Government’s Exhibit 1. I will 
follow that by offering in evidence the report of the Com¬ 
missioner as Government’s Exhibit 2. 

(Marked Government’s Exhibits 1 and 2.) 

Mr. Kroll: Copies of these reports have been furnished 
to the petitioner’s attorneys. 

The petitioner on March 15,1943 signed an application on 
Form DSS301. 

I have a photostatic copy of the form here, which I show 
you, Mr. Mannerfrid, and ask you whether that is your sig¬ 
nature. 

Petitioner Mannerfrid: Yes, it is. 

Mr. Kroll: I offer this in evidence as Government’s Ex¬ 
hibit 3. 

(Marked Government’s Exhibit 3.) 

Mr. Kroll: With this form the petitioner wrote a letter 
to his Selective Service Board. It is dated March 16, 1943, 
and I have here a photostatic copy of that letter with a 
statement from the Selective Service System, setting forth 
his classification history. 
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Mr. Mannerfrid, I show you this letter and ask you 
whether that is your signature. 

Petitioner Mannerfrid: Yes. 

Mr. Kroll: I offer this as Government’s Exhibit 4. 

(Marked Government’s Exhibit 4.) 

Mr. Kroll: The designated examiner in his report, as 
your Honor has noticed, cites the language of this Form 301 
which contains words about relief from such service, and 
then says, “will debar me from becoming a citizen of tin* 
United States.” It further says, “I understand that the 
making of this application to be relieved from such liability 
will debar me from becoming a citizen of the United States. 
I have not filed a declaration of intention to become a 
citizen of the United States.” 

The designated examiner then refers to this letter that 
the petitioner wrote, which has been marked Government's 
Exhibit 4. He says that the letter shows that the petitioner 
is an intelligent person, that he had a definite purpose in 
claiming exemption, which was to save his property in 
Sweden and to preserve his citizenship status there, that 
he clearly understood the nature of his act, having con¬ 
ferred with advisers before executing the form, and that 
therefore the petition should be denied. Those are the 
designated examiner’s views. 

The Commissioner’s views are as follows: He says that 
the petitioner entered as a temporary visitor, as I have al¬ 
ready stated, on June 4, 1941, that he resided here continu¬ 
ously until he was granted preexamination, which meant an 
adjustment of immigration status, and entered lawfully for 
permanent residence on April 5, 1949. 

He recognizes that the petitioner claimed relief from mili¬ 
tary service as a neutral alien, and that he executed the 
form in evidence, Sweden his native land then being a neu¬ 
tral country. 

The Commissioner recognizes the letter which has been 
offered as Government’s Exhibit 4. 

The Commissioner then says that when the petitioner ap¬ 
plied for preexamination, the effect of his having signed the 
form was considered by the administrative authorities which 
passed on that, and that it was concluded that on the facts 
then presented, the petitioner was not ineligible to citizen- 
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ship or admission for permanent residence inasmuch as he 
filed DSS Form 301 under a mistake. Therefore, preexam¬ 
ination was granted and he was readmitted to the United 
States for permanent residence on April 5, 1949. 

I have here what appears to be the original order grant¬ 
ing preexamination. I offer that as Government’s Exhibit 
5, at the request of the petitioner’s attorney, who served 
notice in the case that he would demand such document be 
produced. 

(Marked Government’s Exhibit 5.) 

Mr. Kroll: The Commissioner’s argument states that, 
without question, the petitioner was residing in the United 
States within the meaning of the Selective and Service 
Training Act of 1940 and the regulations issued thereunder, 
and then he says that a question arises, however, as to 
whether the petitioner knowingly and intentionally waived 
his rights to citizenship because he signed it by mistake. 

The Court: By mistake ? 

Mr. Kroll: By mistake. As evidence of the mistake, the 
Commissioner says that they have the letter of March 15, 
1943, which is Government’s Exhibit 4 in evidence, the mis¬ 
take being “related not only to the legal effect of Army 
service in its relation to American citizenship, but also to 
the effect that such Army service would have under Swedish 
law”- 

The Court: On the contrary, I don’t see that at all. What 
he says in the letter is: I don’t intend to remain in the 
United States. Therefore, it doesn’t make any difference to 
me whether I waive my right to become a citizen. He says: 
I don’t want to become a citizen of the United States. 

There is no mistake there at all. On the contrary, there 
is an affirmation by him that he did not want to become a 
citizen. I don’t follow the logic of the Commissioner at all. 

Mr. Kroll: Apparently the Commissioner means that the 
petitioner was impelled to sign this form by a belief that if 
he did not and he was taken into the Army, he would auto- 
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raatically become an American citizen, which was not true 
because he would not have automatically become an Amer¬ 
ican citizen, and also by the belief that if he entered the 
Army, he would automatically lose his Swedish citizenship, 
which may or may not have been true. 

The Commissioner also says that the mistake was unilat¬ 
eral, recognizing that it was a misunderstanding revealed to 
the board by this letter which your Honor is reading, and 
therefore justifies equitable relief. 

The Commissioner then goes on, repeating that the form 
was executed by mistake and therefore the petitioner did 
not knowingly and intentionally waive his risrht to citizen- 
ship, and in support of that contention he cites the case of 
Moser v. United States, 341 IT. S. 41, 71 S. Ct. 553. 

The Commissioner therefore concludes that the petitioner 
is not ineligible to citizenship by reason of his having signed 
the form, and that he should be naturalized. 

The Court: I don’t agree with the Commissioner at all. 

Mr. Wasserman: If your Honor please, I see two issues 
in this case. The first is the issue of mistake, and I wish to 
call your attention to the fact that Justice Tom Clark when 
he was Attorney General specifically passed on this case— 
and that is Exhibit 5 which is before your Honor, and I feel 
that that particular order and signing of the Attorney Gen¬ 
eral at the time is entitled to great weight—I think the Com¬ 
missioner feels the same way about it. 

Relying on the Moser case, I feel that this individual did 
trulv file the form under mistake and he did not knowinglv 

w s. * » 

and intentionally waive his rights to citizenship. 

But I think there is a stronger ground for holding that he 
is eligible to citizenship which was not revealed in either 
recommendation to you. That is based on the case of 
McGrath v. Kristensen. It is true, exactly as your Honor 
pointed out, that Mr. Mannerfrid was here in a temporary 
legal capacity at the time he filed the form. He was a tem¬ 
porary visitor from 1941 until 1947. He had no intention of 
being a citizen. He was just here temporarily. 

This is what the Kristensen case says he was, and you have 
that capacity here: 
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“If Kristensen was not ‘residing* at the time of his 
application for relief, he could not then have had ‘ such 
liability for service.* ’* 

Then it goes on to say: 

“By the terms of the statute, that bar only comes 
into existence when an alien resident liable for service 
asks to be relieved.** 

The Court: He was liable for service. 

Mr. Wasserman: No, sir, he was not. He was here as a 
temporary visitor. 

I would like to read what the concurring opinion says, and 
then go back to it and tell your Honor what happened in 
court in this case. 

Justice Jackson said in his concurring opinion: 

“The United States consistently has asserted the 
right of its citizens to be free from seizure for mili¬ 
tary duty by reason of temporary and lawful presence 
in foreign lands. Immunities we have asserted for 
our own citizens we should not deny to those of other 
friendly nations. Nor should we construe our legis¬ 
lation to penalize or prejudice such aliens for assert¬ 
ing a right we have consistently asserted as a matter 
of national policy in dealing with other nations. Of 
course, if an alien is not a mere sojourner but acquires 
residence here in any permanent sense, he submits him¬ 
self to our law and assumes the obligations of a resi¬ 
dent toward this country. 

“The language of the Selective Service Act can be 
interpreted consistently with this history of our inter¬ 
national contentions.” 

The Court: In the Kristensen case that applicant was 
from Norway. That was then occupied by the Germans. 

Mr. Wasserman: The Danish, and they had held that it 
was a neutral country. 

The Court: It was occupied by the Germans at that time. 
This man could have gone back to Sweden. 

Mr. Wasserman: Yes, sir, but the rationale of the deci- 
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sion is that if a neutral alien, who is only temporarily here, 
claims exemption from the draft, and he is only temporarily 
here and therefore not subject to the draft, then he is not 
barred from citizenship. 

I would like to explain one thing to your Honor about the 
case. Justice Jackson wrote a contrary opinion when he 
was Attorney General. When the case was argued in court. 
Justice Douglas sent for that opinion after Justice Jackson 
had asked the Government attorneys, “Do you mean to say 
that a temporary visitor is subject to the draft?” And the 
Government attorneys said, “Yes, they are subject to the 
draft.” 

Then Justice Douglas sent for Justice Jackson’s opinion, 
had a page deliver it, and Justice Jackson commented that 
the opinion that he rendered as Attorney General was er¬ 
roneous, and because of that he felt constrained to write 
this concurring opinion. 

When this decision came down the following day in the 
New York Times there was a headline: “Justice Jackson 
reverses Attorney General Jackson.” 

If someone is here as a temporary resident, he is not re¬ 
siding. It is only the alien who is residing here who is sub¬ 
ject to the draft. The word “residing” has a well defined 
meaning. Mannerfrid was not residing here for taxation 
purposes. He was not here for naturalization purposes. 
Certainly the word “residing” should have the same mean¬ 
ing in the Selective Service Act. 

I also desire to call to your Honor’s attention a District 
Court case called Ex Parte Ghosh (5S Fed. Sup. 851), in 
which the individual was here as a student for four years 
at the time. There was some disagreement among the de¬ 
partments as to whether he was here temporarily, and the 
Court pointed out that he can’t be fish before one depart¬ 
ment and fowl before another. He is not residing here and 
he is not subject to the Selective Service Act. 

The Court: Is the petitioner German ? 

Mr. Kroll: No, sir, Swedish 

By the Court: 

Q. Mr. Mannerfrid, what was your business here in 1947? 

A. Export-import. 


Q. What was your business here in 1943? 

A. Same. 

Q. You had an office in New York? 

A. Yes. 

Q. Your main office was where? 

A. 52 Wall Street. 

Q. Where -was your main office? 

A. Gottenborg, Sweden. 

Q. How long had vou had your office in Sweden prior to 
1943? 

A. I founded an American company 4th of April, 1941, 
when I was still residing in Sweden. I came over here 
to stay three weeks. I couldn’t go back to Sweden because 
I came as a German blacklist. I came over on a ship which 
landed in New York June 4,1941. I was approached by the 
reporters when I came here. They thought I was a German 
and I told them I hate them one hundred per cent. 

Q. W T e are not concerned with that. I am just trying to 
find out what your business was in 1943 at the time you filed 
this questionnaire with the Selective Service. 

A. Export-import. I was of the opinion that if I joined 
the American Army, I have a lot of real estate in Sweden 
and as a foreigner I am not allowed to own it. 

Q. Do you still have the real estate in Sweden? 

A. I turned it over to my mother. 

The Court: Is this record complete ? 

Mr. Kroll: Yes. 

The Court: I will take the papers. Do you want to 
submit a memorandum? 

Mr. Wasserman: I would like to. 

The Court: How long do you want? 

Mr. Wasserman: May we have three weeks? 

The Court: All right. Then I suggest that you 
take three weeks and the Government have ten days 
to answer your brief. Then you may have five days 
to reply. 

(Discussion off the record.) 

The Court: I will take a brief from the other side, 
and then I suppose I will have to do my own research. 
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Mr. Kroll: Suppose the petitioner’s attorneys sub¬ 
mit their brief and then we take the matter up. In 
the meantime we reserve the ten days if we should 
need that time. 


Government’s Exhibit 1 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

Petition No. 596227 

Petition for Naturalization of Henrik Mannerfrid 

Findings of Fact, Conclusions of Law, and Recommenda¬ 
tion of Designated Naturalization Examiner. 

To the Honorable, the Judges of the United States District 

Court for the Southern District of New York: 

1. The undersigned, duly designated under the National¬ 
ity Act of 1940 to conduct preliminary hearings upon peti¬ 
tions for naturalization respectfully reports that the above- 
named petitioner, a native and national of Sweden, age 43 
years, who has resided in the United States since his lawful 
entry for permanent residence on April 5,1949, filed a peti¬ 
tion for naturalization on April 17, 1951, under Section 311 
of the Nationality Act of 1940. 

The question presented is whether the petitioner has es¬ 
tablished eligibility for naturalization in view of the fact 
that he filed DSS Form 301 in which he claimed exemption 
from military service on the grounds of alienage. 

2. The petitioner on March 15, 1943 signed an applica¬ 
tion on Form DSS 301 requesting relief from military serv¬ 
ice as a neutral alien. These words appear on the form 
above his signature. “I do hereby make application to be 
relieved from liability for training and service in the land 
or naval forces of the United States, under the Selective 
Training and Service Act of 1940, as amended, in accord¬ 
ance with the act of Congress, approved December 20, 1941. 
I understand that the making of this application to be re¬ 
lieved from such liability will debar me from becoming a 
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citizen of the United States. I have not filed a declaration 
of intention to become a citizen of the United States.” (Ex¬ 
hibit A) 

The record indicates that petitioner sent a letter dated 
March 15,1943 to his Draft Board with Form DSS 301 stat¬ 
ing that he had conferred with Consul Hugo de Thamm (of 
Sweden) who had told him that as a Swedish subject, he had 
a right to file this application because of an agreement be¬ 
tween the United States and Sweden. Petitioner stated fur¬ 
thermore in his letter that he was in the United States only 
for the duration of the war and would return to Sweden as 
soon as the war was over since he did not intend to become 
an American citizen. He also stated that if he had joined 
the American forces he would automatically have become an 
American citizen and would then be a foreigner in his own 
country. As a foreigner of Sweden (his native country) he 
would not be allowed to control any Swedish company or 
own real estate without certain permission. Since he had 
considerable real estate in Sweden and was the sole owner 
of a certain factory in that country, he thought it best to 
file the application (Exhibit B). 

3. The Selective Training and Service Act of 1940, Sec¬ 
tion 3(a) provides as follows: “Except as otherwise pro¬ 
vided in this Act, every male citizen of the United States, 
and every other male person residing in the United States, 
who is between the ages of twenty and forty-five at the time 
fixed for his registration, or who attains the age of twenty 
after having been required to register pursuant to section 
2 of this Act, shall be liable for training and service in the 
land or naval forces of the United States: Provided, That 
any citizen or subject of a neutral country shall be relieved 
from liability for training and service under this Act if, 
prior to his induction into the land or naval forces, he has 
made application to be relieved from such liability in the 
manner prescribed by and in accordance with rules and 
regulations prescribed by the President, but any person 
who makes such application shall thereafter be debarred 
from becoming a citizen of the United States: Provided 
further, That no citizen or subject of any country who has 
been or who may hereafter be proclaimed by the President 
to be an alien enemy of the United States shall be inducted 
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for training and service under this Act unless he is accept¬ 
able to the land or naval forces. (54 Stat. 885; 50 Y. S. C. 
303.) ” 

The record shows that petitioner is an intelligent person. 
His letter to the Draft Board indicates that he had a definite 
purpose in claiming exemption and that was to save his 
property in Sweden and also to preserve his citizenship 
status of that country. He clearly understood the nature 
of his act, having conferred with advisors before executing 
the DSS 301. 

Petitioner having made application for Relief From Mili¬ 
tary Service as a neutral alien is ineligible for naturaliza¬ 
tion by virtue of the provisions of Section 3(a) of the Selec¬ 
tive Training and Service Act of 1940 as amended. (Peti¬ 
tions of Amadeo Balerino Sisto, 2270-P-565015, denied on 
May 9, 1949; Sten Anders Lindblad, 2270-P-550141, denied 
March 22, 1948; Antonio Gereijo Nores, 2270-P-406371, de¬ 
nied July 18, 1944). 

4. Pursuant to the provisions of Section 333 of the Na¬ 
tionality Act of 1940, I hereby make the following findings 
of fact and conclusions of law: 

Findings of Fact: 

(a) That the petitioner is an alien who filed petition for 
naturalization on April 17, 1951. 

(b) That on March 15, 1943 on which date he was liable 
for training and service in the armed forces of the United 
States, he executed DSS Form 301 “ Application By Alien 
For Relief From Military Service” and was accordingly re¬ 
lieved from such service as a neutral alien. 

(c) That petitioner never served in the armed forces of 
the United States. 

Conclusions of Law; 

(a) That under the provisions of Section 3(a) of the Selec¬ 
tive Training and Service Act of 1940, as amended, petitioner 
is ineligible for naturalization having made application for 
relief from military service and he may not be naturalized. 
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5. I recommend that this petition for naturalization he 
denied and all the foregoing facts, findings, and conclusions 
to he called to the attention of the court. 

Respectfully submitted, 

Edwin Benson, 

Designated Naturalization Examiner. 

September 6, 1951 
Date- 

Government's Exhibit 2. 

IN THE DISTRICT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

Petition No. 2270-P-596227 

Petition for Naturalization of Henrik Mannerfrid. 

Findings of Fact, Conclusions of Law, and Recommenda¬ 
tion of the Commissioner of Immigration and Naturali¬ 
zation. 

To the Honorable, the Judges of the United States Dis¬ 
trict Court for the Southern District of New York, New 
York, 

1. The Commissioner of Immigration and Naturalization 
pursuant to the provisions of Section 333(c) of the Nation¬ 
ality Act of 1940, as amended, makes the following findings 
of fact, conclusions of law and recommendation on the peti¬ 
tion for naturalization filed by the above-named petitioner 
on April 17,1951, under Section 311 of the Nationalitv Act 
of 1940. 

The question presented is whether the petitioner is in¬ 
eligible for naturalization by virtue of the provisions of 
Section 3(a) of the Selective Training and Service Act of 
1940, as amended, having made application for relief from 
military service. 

2. The record shows that the petitioner, a native and na¬ 
tional of Sweden, entered the United States as a temporary 
visitor for business on June 4, 1941, and resided here con¬ 
tinuously until he adjusted his immigration status, through 
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preexamination proceedings, being lawfully admitted for 
permanent residence in the United States on April 5, 1949. 

On March 15,1943, Sweden being then a neutral country, 
petitioner claimed relief from military service as a neutral 
alien by executing on said date Form DSS 301 (Exhibit A). 
Attached to said form was petitioner’s letter dated March 
15, 1943, addressed to his draft board stating that he had 
conferred with Consul Hugo de Thamm (of Sweden) who 
had told him that as a Swedish subject, the petitioner had a 
right to file this application because of an agreement be¬ 
tween the United States and Sweden. The petitioner fur¬ 
ther stated in said letter that he was in the United States 
only for the duration of the war and would return to Sweden 
as soon as the war was over since he did not intend to 
become an American citizen. He also stated therein that if 
he had joined the American forces he would automatically 
have become an American citizen and would then be a 
foreigner in his own country; that as a foreigner of Sweden 
(his native country) he would not be allowed to control 
any Swedish company or own real estate without certain 
permission; and that since he had considerable real estate 
in Sweden and was the sole owner of a certain factory in 
that countrv, he thought it best to file the Form DSS 301 
(Exhibit B). 

The petitioner has never served in the Armed Forces of 
the United States. 

In connection with the granting of preexamination to the 
petitioner on February 12, 1949, the effect of petitioner's 
execution of the aforesaid Form DSS 301 was considered 
and it was concluded that upon the facts then presented 
the petitioner was not ineligible to citizenship or admission 
for permanent residence inasmuch as he filed said Form 
DSS 301 under mistake. In view thereof, the petitioner was 
preexamined and was readmitted to the United States for 
permanent residence on April 5, 1949. 

3. The Selective Training and Service Act of 1940, Sec¬ 
tion 3(a) provides as follows: “Except as otherwise pro¬ 
vided in this Act, every male citizen of the United States, 
and every other male person residing in the United States, 
who is between the ages of twenty and forty-five at the time 
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fixed for his registration, or who attains the age of twenty- 
after having been required to register pursuant to Section 
2 of this Act, shall be liable for training and service in the 
land or naval forces of the United States: Provided, That 
any citizen or subject of a neutral country shall be relieved 
from liability for training and service under this Act if, 
prior to his induction into the land or naval forces, he has 
made application to be relieved from such liability in the 
manner prescribed by and in accordance with rules and 
regulations prescribed by the President, but any person 
who makes such application shall thereafter be debarred 
from becoming a citizen of the United States: Provided 
further, That no citizen or subject of any country who has 
been or who may hereafter be proclaimed by the President 
to be an alien enemy of the United States shall be inducted 
for training and service under this Act unless he is accept¬ 
able to the land or naval forces. (54 Stat. 885; 50 U. S. C. 
303.) ” 

There is no question but that the petitioner was residing 
in the United States within the meaning of the Selective 
Training and Service Act of 1940 and the regulations issued 
thereunder (Section 611.13(a) and (b)). 

There is a question, however, as to whether the petitioner 
knowingly and intentionally waived his rights to citizenship, 
inasmuch as it appears that he executed Form DSS 301 by 
mistake. 

The petitioner’s letter of March 15, 1943, filed with his 
draft board simultaneously with Form DSS 301, refers to 
the advice given by the Swedish Consul that the petitioner 
had the right to apply for relief from military service. The 
petitioner stated that he intended to return to Sweden; that 
he did not intend to become an American citizen; that if he 
joined the American Forces he would automatically become 
an American and would he a foreigner in his country; that 
as a foreigner in Sweden he would not be allowed to control 
Swedish companies or hold real estate. The mistake related 
not only to the legal effect of army service in its relation to 
American citizenship, (a mistake of law), but also to the 
effect that such army service would have under Swedish 
law, (a mistake of fact), a type of mistake which justifies 
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relief. The belief that service in our army would confer 
Am erican citizenship is a common misunderstanding shared 
by many citizens and non-citizens. That the petitioner filed 
Form DSS 301 under a mistake is therefore clearly estab¬ 
lished on the facts herein set forth. This is not a case where 
mistake is asserted by the mere oral declaration of the alien. 
The letter on file with the draft board, the advice given by 
the Consul and the Swedish law all corroborate the claim 
of mistake, and establish it beyond any doubt. Thus, it is 
recognized that the equitable factors involved in this case 
may be considered to determine whether the exemption 
claimed is a perpetual bar to the petitioner’s naturalization. 
It is true that the mistake was unilateral, but it was a mis¬ 
understanding which was revealed and known to the draft 
board by the letter filed at the time of the claim of exemp¬ 
tion. It is therefore the type of mistake which justifies 
relief. (Sec. 505, Restatement of Law of Contracts). 

Mistake is a well known legal concept which justifies 
affirmative relief in contracts, 1 real estate transactions, 2 
wills, 3 and in limited cases even in the law of Marriage and 
Divorce. 4 It should permit affirmative relief in the instant 
case as well. 

In view of the foregoing, it is clear from the record that 
the petitioner executed Form DSS 301 by mistake, and did 


1 V Williston and Thompson on Contracts (1937) P. 4399: 

Mistake is an erroneous mental conception which influences a person to 
act or omit to act. 36 American Jurisprudence P. 455. 

“In two classes of cases mistake of one party to a contract un¬ 
doubtedly justifies affirmative relief as distinguished from a mere 
denial to enforce the contract specifically against him. 

(a) Where the mistake was known to the other party to the 
transaction * * 

Williston, supra, P. 4399. 

2 “* * * It cannot be doubted that inadvertence and mistake are 
equally with fraud and wrong, grounds for judicial interference to 
divest a title acquired thereby. This is equally true in transactions 
between individuals, and in those between the government and its 
patentee.” Williams v. United States, 138 U. S. 514, 517 (1890). 

3 3 Pomeroy Equity Jurisprudence (1941) P. 455. 

4 3 Nelson, Divorce and Annulment (1945) P. 316. 
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not knowingly and intentionally waive his rights to citizen¬ 
ship thereby. This conclusion is supported by the reason¬ 
ing in the case of Moser v. United States, 341 U.S. 41, 71 
S. Ct. 1 553 decided by the Supreme Court of the United 
States on April 9,1951, on somewhat analogous facts. Ac¬ 
cordingly, it is concluded that the petitioner is not ineligible 
to citizenship by reason of the execution of said Form DSS 
301 and that the petitioner has established his eligibility 
to naturalization. 

4. I hereby make the following findings of fact and con¬ 
clusions of law: 

Findings of Fact: 

(a) That the petitioner is an alien who filed a petition 
for naturalization on April 17, 1951; 

(b) That on March 15, 1943, on which day the peti¬ 
tioner was liable for training and service in the armed 
forces of the United States, and on which date Sweden 
was a neutral nation, the petitioner executed Form 
DSS 301 “Application By Alien For Relief From Mili¬ 
tary Service” and was accordingly relieved from such 
service as a neutral alien, being a native and national 
of Sweden; 

(c) That on Feburary 12, 1949, preexamination of 
the petitioner was authorized as a result of which the 
petitioner, who had resided continuously in the United 
States since June 4, 1941, was lawfully admitted to 
the United States for permanent residence on April 5, 
1949; 

(d) That in said preexamination proceedings it was 
found that petitioner executed Form DSS 301 by mis¬ 
take and was therefore not ineligible to citizenship or 
admission for permanent residence; 

(e) That the petitioner did not knowingly and in¬ 
tentionally waive his rights to citizenship inasmuch 
as he executed said Form DSS 301 by mistake; 

(f) That petitioner never served in the armed forces 
of the United States. 
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Conclusions of Law: 

(a) That under the provisions of Section 3(a) of the 
Selective Training and Service Act of 1940, as amended, 
petitioner is not ineligible for naturalization by rea¬ 
son of his application for relief from military service: 

(b) That under Section 307(a) and Section 311 of 
the Nationality Act of 1940, the petitioner may be 
naturalized. 

5. I recommend that this petition for naturalization be 
granted and that all the foregoing facts, findings and con¬ 
clusions be called to the attention of the court. 

Respectfully submitted, 

Argyle R. Mackey, 

Commissioner. 

August 13, 1951, Date— 

Government’s Exhibit 3 

Local Board No. 31 23 

New York County 061 

MAR 18 1943 081 

67 East 59th Street 
New York, N. Y. 

Dated received 3/17, 1943 

APPLICATION BY ALIEN FOR RELIEF FROM 
MILITARY SERVICE 

State of New York, 

County of New York, ss : 


I, Henrik . Mannerfrid 

(First name) (Middle name) (Surname) 


do solemnly swear—affirm—that I reside at Waldorf Astoria 

(City 

Hotel, New York New York; that I am registered with Local 


(County) (State) 

Board 31, New York, N. Y. New York, .; that 

(Number) (City) (County) (State) 


my order number is 32 A and serial number is.; 

and that I am a citizen or subject of Sweden (Country), 
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which is neutral in the present war. My alien registration 
number is 7552358. 

I do hereby make application to be relieved from liabilty 
for training and service in the land or naval forces of the 
United Sttaes, under the Selective Training and Service 
Act of 1940, as amended, in acordance with the act of Con¬ 
gress, approved December 20, 1941. I understand that the 
making of this application to be relieved from such liability 
will debar me from becoming a citizen of the United States. 
I have (have) or (have not) not filed a declaration of in¬ 
tention to become a citizen of the United States. 

(To Be Filled in by Declarant Neutral Aliens Only) 

My declaration of intention to become a citizen of the 
United States was filed in the . court at 


. i .» . 

(City) (County) (State) 

on . . j., 19.... (Strike out a or b , which¬ 


ever does not apply.) a I herewith surrender my original 
triplicate copy of my declaration of intention to become a 

citizen of the United States, number . 

b the original triplicate copy of my declaration of intention 
to become a citizen of the United States is not in my posses¬ 
sion for the reason that . 

but I undertake to surrender said copy of my declaration of 
intention to become a citizen of the United States should it 
at any time come into my possession. 

H. Mannerfrid, 
(Signature of registrant) 


Subscribed and sworn to before me this 15th day of 
March, 1943. 


(Signature illegible) 


(Signature of officer) 


(Designation of officer) 

(This oath may be administered by any civil officer au¬ 
thorized to administer oaths generally, any commissioned 
officer of the land or naval forces assigned for duty with the 
Selective Service System, any member or clerk of a local 











41 


board or board of appeal, any Government appeal agent or 
associate Government appeal agent, any member or as¬ 
sociate member of an advisory board for registrants, any 
postmaster, acting postmaster, or assistant postmaster.) 


Instructions 

Any citizen or subject of a neutral country vrlio wishes to 
be relieved from liability for training and service under the 
Selective Training and Service Act of 1940 as amended, 
prior to his induction must execute two copies of this ap¬ 
plication which shall be subscribed and sworn to, and filed 
with the local board. 

The local board will transmit the original of the Ap¬ 
plication by Alien for Relief From Military Service (Form 
301), together with the triplicate copy of the declaration 
of intention to become a citizen of the United States, if 
surrendered, to the State Director of Selective Service for 
transmittal to the Immigration and Naturalization Service 
of the Department of Justice. The remaining copy of Ap¬ 
plication by Alien for Relief From Military Service (Form 
.301) will be filed in the registrant’s cover sheet (Form 53). 
DSS Form 301 

Government’s Exhibit 4 

Henrik Mannerfrid, Inc. 

52 Wall Street 
New York 

Cable Address: Mannerfrid, N. Y. 

Telephone: HAnover 2-6398-9 

March 16, 1943. 

Local Board No. 31 
New York County 
67 East 59 Street 
New York, N. Y. 

Gentlemen: 

I acknowledge receipt of the form “Alien’s Personal His¬ 
tory and Statement” with the request to mail it to you be¬ 
fore March 22, 1943. As I am a Swedish subject, I con- 
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ferred with my Consulate, Consul Hugo de Thamm, who 
told me that there is an understanding between the United 
States of America and Sweden that I as a Swedish subject 
have the right to file the “Application by Alien for Relief 
from Military Service”. 

I have done so and enclose same as an enclosure to this let¬ 
ter. As I am only here in the United States for the dura¬ 
tion and will go back to Sweden to my main office Henrik 
Mannerfrid Aktiebolag as soon as the vrar is over, and as 
I do not intend to become an American citizen, my friend, 
Consul Hugo de Thamm, advised me to file above applica¬ 
tion. I also want to state that if I would not have filed this 
application and joined the American forces, I would auto¬ 
matically have become an United States citizen and as a 
United States citizen I would be a foreigner in my own 
country, and as a foreigner I am not allowed to control any 
Swedish company or own real estate without certain per¬ 
missions. As I have quite a large holding of real estate 
in Sweden and am sole owner of Henrik Mannerfrid Aktie¬ 
bolag, I thought it is the best to file the “Application by 
Alien for Relief from Military Service”. If Sweden should 
become involved into the war, the whole matter changes, 
and I should be obliged to be able to withdraw this applica¬ 
tion for relief from military service and reconsider this 
question, after I have been advised by my Consulate here. 

Sincerely yours, 

Henrik Mannerfrid. 

HM :IB 
Enel. 


Government’s Exhibit 5 

February 24, 1949. 

Before the Attorney General in Pre-examination Proceed¬ 
ings 

In re: Henrik Mannerfrid—A-7552358 

Upon the unique and specific facts as set forth in the file 
of this case, it is found that the alien is not ineligible to 
citizenship or admission for permanent residence for hav¬ 
ing filed D. S. S. 301 under mistake, and it is 
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Ordered that the alien be permitted to depart voluntarily 
from the United States within six months at his own ex¬ 
pense in lieu of deportation, and it is further 
Ordered that pre-examination be granted. 

Tom C. Clark, 
Attorney General. 

Memorandum Decision 

UNITED STATES DISTRICT COURT, SOUTHERN 
DISTRICT OF NEW YORK 

Natz. .2270-596227 

In the Matter of the Application of Henrik Mannerfrid 
for citizenship. 

Samuel H. Kaufman, D. J.: 

Petitioner, a native and national of Sweden, filed this 
petition for naturalization on April 17, 1951, pursuant to 
the provisions of 8 U. S. C. Secs. 707(a) and 711. 

Petitioner entered the United States as a temporary visi¬ 
tor for business on June 4,1941. He remained in the United 
States continuously until his lawful admission for perma¬ 
nent residence on April 5, 1949. On March 15, 1943, peti¬ 
tioner executed DSS Form 301 (Application by Alien for 
Relief from Military Service) 1 and filed it with Local 
Board No. 31. Attached to the form was petitioner’s letter, 
dated March 16, 1943, addressed to the Board, stating that 
he had conferred with Consul Hugo de Thamm of Sweden, 
who had informed him that, as a Swedish subject, peti¬ 
tioner had the right to file that application because of an 
agreement between the United States and Sweden. The 
letter further states that petitioner was in the United 
States only for the duration of the war and would return 

1 The second paragraph of Form 301 declares: “I do hereby make 
application to be relieved from liability for training and sendee in the 
land or naval forces of the United States, under the Selective Training 
and Service Act of 1940, as amended, in accordance with the act of 
Congress, approved December 20, 1941. I understand that the making of 
this application to be relieved from such liability will debar me from 
becoming a citizen of the United States * * 
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to Sweden as soon as the war was over, since he did not 
intend to become an American citizen; and further, that 
if he joined the American forces he would automatically 
become an American ctitizen, and as such would be a for¬ 
eigner in his own country, and that as a foreigner in 
Sweden he would not be allowed to control any Swedish 
company or own real estate without permission, and that 
since he had considerable real estate holdings in Sweden 
and was sole owner of a factory in that country, he thought 
it best to claim exemption from military service as a neutral 
alien. 

On April 5,1949 he was lawfully admitted into the United 
States for permanent residence. On April 9, 1949 he was 
married to an American citizen, and on April 17, 1951 he 
filed this petition for naturalization. The Designated Nat¬ 
uralization Examiner recommends that this petition be de¬ 
nied, while the Commissioner of Immigration recommends 
that it be granted. As is provided by statute, both recom¬ 
mendations have been submitted to the court. 8 U. S. C. 
Secs. 733 (c) (Supp. 1951). 

The Examiner bases his recommendation of denial on the 
fact that petitioner, on March 15,1943, executed DSS Form 
301 and that he was accordingly relieved from military 
service as a neutral alien. 

It is the view of the Commissioner that the execution and 
filing by petitioner of DSS Form 301 was the result of a 
mistake and therefore petitioner w^as not bound by it. 

It is argued on behalf of petitioner (1) that he did not 
knowingly waive his rights to citizenship; (2) that he was 
a temporary nonresident visitor and therefore not subject 
to the Selective Service Act; and (3) that the repeal of the 
Selective Training and Service Act of 1940 removed what¬ 
ever disability may have existed by virtue of his having 
filed Form 301. 

In arguing that the waiver of his right to citizenship was 
unintentional, petitioner seeks to bring himself within the 
purview of the ruling in Moser v. United States . 341 U.S. 41 
(1951). In that case, Moser sought exemption from mili¬ 
tary service without debarment from citizenship in the 
mistaken belief that a treaty between the United States 
and his native country (Switzerland) granted him an un- 
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conditional right of exemption. The Department of State 
apparently agreed that there was substance to Moser’s 
claim and the claims of others in similar circumstances, 
since it arranged for a revised DSS Form 301, in which 
the express waiver of the right to citizenship contained in 
the original DSS Form 301, was deleted. This revised form 
was the one the applicant in the Moser case signed. In 
holding that he was not debarred from citizenship, the 
Supreme Court stated: “He was led to believe that he would 
not thereby lose his rights to citizenship. If he had known 
otherwise he would not have claimed exemption.” 341 
U.S. at 46. 

Petitioner is a man of higher than average intelligence 
and there is no doubt that he clearly understood that by 
claiming relief from liabilitv for militarv service he would 
thereafter be debarred from becoming a citizen of the United 
States. In fact in his letter of March 16, 1943 he affirma¬ 
tively stated that he never intended to make such an appli¬ 
cation. When petitioner signed DSS Form 301 he was fully 
aware that he was bartering the privilege of becoming an 
American citizen for the right to remain out of uniform. 
His only error was a lack of foresight, an inability to foresee 
that his attitude might change when World War II faded 
into history, and citizenship could be obtained without the 
necessity of exposing himself to the hazards of warfare. 

On February 24, 1949 the Attorney General ordered 
that pre-examination be granted petitioner for the purpose 
of determining his admissibility to the United States for 
permanent residence. He found that petitioner “is not in¬ 
eligible to citizenship or admission for permanent residence 
for having filed DSS 301 under mistake * * V’ Although 
this determination is entitled to some weight, it is not bind¬ 
ing on the court. The statute contemplates that the court 
alone should have final responsibility for the granting or 
denving of a petition for naturalization. Petition of Zele, 
127 F. 2d 578, 580 (2d Cir. 1942). 

There is no merit to the contention that petitioner was 
not subject to the Selective Training and Service Act of 
1940 at the time he signed the waiver because he was not 
then “residing” in the United States. The Examiner, by 
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implication, and the Commissioner, expressly, found that 
petitioner was residing in the United States within the 
meaning of the Act and the regulations. 

Petitioner relies for his contention that he was not sub¬ 
ject to the Selective Service Act on the decision in McGrath 
v. Kristensen , 340 U.S. 162 (1950). That case involved a 
Danish citizen who entered the United States as a tempo¬ 
rary visitor and was unable to return to Denmark because 
of the outbreak of World War II. On February 7, 1942, 
Regulations were issued by the Director of Selective Service 
providing, in substance, that a male alien who had not de¬ 
clared his intention of becoming a citizen and who remained 
in the United States after May 16, 1942 or for more than 
three months following the date of his entry, whichever was 
the later, was a male person residing in the United States 
within the meaning of the Selective Training and Service 
Act of 1940. 340 U.S. at 173-74. Kristensen filed his applica¬ 
tion for relief from Selective Service on March 30,1942. The 
Court held in that case that the regulations either made 
Kristensen, who had not declared his intention of becoming 
a citizen, a non-resident for the purpose of the Act between 
February 7, and May 17, 1942, or else that they were non¬ 
determinative of his status in that period. Assuming that 
they were nondeterminative, the problem of defining the 
term “residing’’ (within the meaning of the Selective Serv¬ 
ice Act) devolved upon the Court. The Supreme Court 
refused to find “that a sojourn within our borders made 
necessary by the conditions of the times was residence within 
the meaning of the statute.” 340 U.S. at 176. The applica¬ 
tion for relief from military service having been filed while 
Kristensen was not subject to the provisions of the Act, he 
was not thereby rendered ineligible for citizenship. 

Petitioner here arrived in the United States on June 4, 
1941. When his application for relief from service was made 
he had been in the United States for almost two vears, and 
he had not declared his intention of becoming a citizen. 
Under the Regulations there is no doubt that he was resid¬ 
ing in the United States and was therefore subject to the Act 
when his DSS Form 301 was filed. 

The final contention of petitioner, that the bar of ineli- 
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Ability to citizenship failed to survive the repeal of the 
Selective Training and Service Act of 1940, cannot be ac¬ 
cepted. The disability placed upon an alien who files Form 
301 outlives the repeal of the Act. Benzian v. Godwin. 
168 F. 2d 952 (2d Cir. 1948). 

The petition must be denied. It is so ordered. 

November 29, 1951. 

Samuel H. Kaufman, 
United States District Judge. 

IN THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT—OCTOBER TERM. 1952 

No. 45 

Docket No. 22434 

Henrik Mannerfrid, Appellant, 
v. 

United States of America, Appellee 
Opinion— December 8, 1952 

Before: Swan, Chief Judge, L. Hand and Frank, Circuit 
Judges. 

On appeal from an order of the District Court for the 
Southern District of New York—Samuel H. Kaufman, J., 
presiding—denying the petition of an alien for naturaliza¬ 
tion. 

Jack Wasserman for appellant. 

John M. Foley for the appellee. 

L. Hand, Circuit Judge: 

This case comes up upon appeal from an order denying 
the petition for naturalization of the petitioner, Mannerfrid. 
The ground of the denial was that, while he was in this 
country, he claimed exemption from military service and 
that by so doing he forfeited his right to become a citizen. 
Mannerfrid, a Swede, came to the United States as a busi¬ 
ness visitor in 1941, and obtained successive extensions of 
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his time to remain as such until (by steps not relevant to 
this appeal) he was admitted as a permanent resident in 
April 1949. On March 15, 1943, he signed and filed with 
his Local Board an application for exemption from military 
service, a part of which was as follows: “I understand 
that the making of this application * * • will debar me 
from becoming a citizen of the United States.” He married 
an American in 1949, and filed his petition for naturaliza¬ 
tion in 1951. As part of his application for exemption he 
had filed a letter addressed to the board, in which he said 
that he would “go back to Sweden # * * as soon as the 
war is over, and, as I do not intend to become an American 
citizen, my friend, Consul Hugo de Thamm, advised me to 
file above application. I also want to state that, if I would 
not have filed the application and joined the American 
forces, I would automatically have become a United States 
citizen, and as a United States citizen I would be a for¬ 
eigner in my own country and as a foreigner I would not 
be allowed to control any Swedish company or own real 
estate without certain permissions. As I have quite a large 
holding of real estate in Sweden and am sole owner of 
Henrik Mannerfrid Aktiebolag, I thought it is the best to 
file the ‘Application by Alien for Relief from Military Serv¬ 
ice.’ If Sweden should become involved into the war, the 
whole matter changes, and I should be obliged to be able 
to withdraw this application • * # and reconsider this 
question, after I have been advised by my Consulate here.” 

Section 3(a) of the Selective Training and Service Act 
of 1940 * subjected to military service, not only all male 
citizens, but every “male person residing in the United 
States”; but it did not define what “residing” meant. On 
February 7, 1942, the Director of Selective Service promul¬ 
gated Regulations §611.12 and §611.13, the purport of which 
was that every male alien then in the country, or entering 
it thereafter, should be deemed to be “residing” here, if 
before May 16, 1942, or within three months after his 
entry, whichever were later, he did not file an application 
to have his “residence” determined. Mannerfrid had 
therefore the period between February 7 and May 16, 1942, 


* Section 303(a) Title 50 Appendix, U. S. C. 
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to file such an application, and if these regulations were 
valid, he was a “male alien residing” here, because he 
failed to do so; and it followed that he would be debarred 
from ever becoming a citizen, if he ever claimed exemption 
from military service as he did. The first question there¬ 
fore is whether these regulations were valid as a reasonable 
implementation of the statute. In McGrath v. Kristensen . 
340 U. S. 162, the Supreme Court found it unnecessary to 
decide this point because the alien had claimed exemption 
between February 7 and May 17, 1942, at a time when he 
therefore still had an opportunity to apply for the deter¬ 
mination of his residence. Thus the forfeiture of his right 
to citizenship that the Act imposes upon a claim for ex¬ 
emption by a resident alien, had to be determined without 
resort to the regulations and by trial as an issue in the 
naturalization proceeding. In Benzian v. Godirin , 16S Fed. 
(2) 952, we also found it unnecessary to decide the point, 
because, although the alien had indeed filed an application 
for determination of his residence during the time when 
the amended statute permitted him to do so, the Local 
Board had decided that he was a resident. If on the other 
hand the regulations were invalid, there were no regula¬ 
tions touching residence, and the alien had not proved non¬ 
residence, and could not do so, because the Attorney Gen¬ 
eral had ruled that all sojourners were residents. Xow that 
the Supreme Court has overruled this ruling of the At¬ 
torney General, and it appears that there are sojourners 
who are not “residents,” it has become necessary to de¬ 
cide whether the regulations in question are valid in a case 
like that at bar. 

We think that Regulation §611.13 is valid. The Director, 
as delegate of the President, was called upon to determine 
who of those sojourning in the country “resided” here, an 
inquiry which presupposed a hearing in each case. Since 
it was practically impossible for him to seek out every 
alien, it was reasonable to require any, who wished to be 
classed as non-residents, to appear and present their evi¬ 
dence to the Local Boards—§611.22—: especially as he 
added an appeal to the Director—§611.23. This afforded 
enough protection and left, as the only possible objection 
to the Regulation, the adequacy of the notice that a failure 
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to apply for a “Certificate” would determine the alien’s 
right. Section 641.1 undertakes to charge all persons, 
whether registrants or not, with notice of the “require¬ 
ments” of the Act; and, although we do not wish to inti¬ 
mate that it should be limited to registrants, it is enough in 
the case before us that Mannerfrid had registered under 
§611.1 (d). Having once in this way consciously subjected 
himself to the draft, it was incumbent upon him to keep in¬ 
formed of any conditions attached to any claim for exemp¬ 
tion before he undertook to press one. Therefore, if he is 
to escape the condition that the Act imposed upon his 
exemption, he must point to some excuse; and he says that 
he has one in the decision of the Supreme Court in Moser 
v. United States, 341 U. S. 41. 

In that case Moser, a Swiss, had sought the help of the 
Swiss Legation in Washington, to secure his exemption 
from service “unconditionally.” Through the mediation 
of the Department of State the Director of the Selective 
Service was induced to prepare a “revised form” of the 
claim for exemption which omitted the clause declaring that 
the claimant “recognized” that exemption would “debar” 
him from citizenship, although it did retain a footnote say¬ 
ing that the effect of claiming exemption upon the claim¬ 
ant’s right to apply for citizenship would have to be de¬ 
cided by the courts if the question arose. The Swiss Lega¬ 
tion wrote to Moser, however, assuring him that an applica¬ 
tion under the “revised form” would not debar him, and, 
relying upon that, Moser used the claim to obtain exemp¬ 
tion. When the case was before us, we held—182 Fed. (2) 
734—that although by claiming exemption under the “re¬ 
vised form” Moser had not “waived” his right to be nat¬ 
uralized the United States might nevertheless forfeit it 
because §3(a) so provided; and that it was no excuse that 
Moser did not understand that this would be the effect of 
his claim. But the Supreme Court said “No”; it was 
enough, they thought, that Moser did not “waive his rights 
to citizenship” and that “he never had an opportunity to 
make an intelligent election between the diametrically op¬ 
posed courses required as a matter of strict law,” page 47. 
It follows that § 3(a) does not make a claim for exemption 
an absolute bar to naturalization; and that it will not be so, 


if the alien has been misled even by a third person (as 
Moser was by the Swiss Legation), if he has been so de¬ 
prived of a fair chance to make an intelligent choice be¬ 
tween exemption and the forfeiture. In the case at bar 
Mannerfrid was not deceived as to the effect of his claim; 
he knew that it would forfeit his right to be naturalized. 
What he did not understand was that military service 
would not forfeit his Swedish allegiance or make him a 
citizen of the United States; and. if he had been correctly 
informed as to that, he would not have claimed exemption. 
We shall take it that it was this mistake that induced him 
to make the claim; and such a situation, when it arises 
between individuals, which courts usually call a “collateral 
mistake,” is, as everyone knows, at times a ground for 
equitable relief. However, we do not believe that the de¬ 
cision of the Court in Moser v. United States . supra . should 
be read as giving relief for that kind of mistake in these 
circumstances. Assuming, as we must, that the statute 
does not in all circumstances charge an alien to construe 
it aright at his peril, we cannot believe that the Court 
would extend the excuse to cases where, although he knows 
that the claim will forfeit his right, he is induced to make 
it because he is mistaken as to what will be the consequences 
of not making it. We concede that that would be no more 
than a further step of the lenity that the Court exercised 
in Moser v. United States, supra, and that the difference 
is one of degree; but that is so often the determining factor 
in situations of this kind, that we need not support its pro¬ 
priety if the difference in degree be wide enough. We can 
say no more than that we do not believe that Congress 
would have tolerated the necessary laxity in this instance. 

Mannerfrid also argues that the repeal of the Act re¬ 
moved any disability imposed upon his requiring citizen¬ 
ship. In answer we need refer only to Benzian v. Godwin . 
supra, 952, 958 (168 Fed. 952) and Muchado v. McGrath. 
193 Fed. (2) 706, 709 (C. A. D. C.). 

Order affirmed. 
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QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions are 
presented: 

1. Whether the Board of Immigration Appeals correctly- 
determined that appellant alien, who was held by a federal 
district court—which holding was affirmed on appeal and 
certiorari was denied—to be ineligible to United States citi¬ 
zenship for the reason that during World War II he had 
obtained exemption from military service on the ground of 
neutral alienage, was deportable under Section 241(a)(1) 
of the Immigration and Nationality Act of 1952 for hav¬ 
ing been excludable under the statute existing at the time 
of his entry as an alien ineligible to citizenship ? 

2. WTiether an opinion—an erroneous interpretation of 
law in view of subsequent judicial determination—by a prior 
Attorney General can estop appellee Attorney General from 
deporting appellant alien where such deportation is com¬ 
manded by statutory directive by Congress and where there 
is no clear showing that appellant alien relied upon the 
prior opinion to his detriment? 

3. WTiether appellant alien, who was given notice and an 
explanation by the special inquiry officer of the deporta¬ 
tion charge lodged against him, whose scheduled hearing 
on the deportation charge was twice put off by the special 
inquiry officer solely in order that his counsel might be 
present, whose counsel, inter alia , put into evidence before 
the special inquiry officer a printed transcript of record 
previously filed in an appellate court that included all prior 
proceedings in the case, whose counsel was given oppor¬ 
tunity to object to any Government exhibits put into evi¬ 
dence and statements made by the examining officer and 
special inquiry officer and whose counsel—after the special 
inquiry officer’s decision—submitted a brief and made oral 
argument to the Board of Immigration Appeals, which re¬ 
viewed the entire record, was denied due process in such 
deportation proceedings by the possible failure of the spe¬ 
cial inquiry officer to read a 2 1 /2 page letter mailed to him 
by appellant’s counsel prior to his decision? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

A. Introduction 

This is an appeal from a judgment entered by the District 
Court in favor of appellee upon an action for declaratory 
judgment brought by appellant alien seeking relief from 
an order of deportation entered by the Board of Immigra¬ 
tion Appeals. Appellant alien has been ordered deported 
under section 241(a)(1) of the Immigration and National¬ 
ity Act for the reason that, at the time of his last entry 
on July 5, 1952, he was within one or more of the classes 
of aliens excludable by the law existing at the time of such 
entry, to wit, aliens who are ineligible to citizenship under 
Section 13(c) of the Immigration Act of 1924. 

Appellant alien, a 48 year-old male, is a native and citi- 


(1) 
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zen of Sweden (J.A. 8). He is the president of a corpora¬ 
tion which is engaged in the export-import business and 
he resides in New York City (J.A. 18, 29). Appellant first 
entered the United States in June, 1941, as a visitor for 
business purposes and thereafter obtained several exten¬ 
sions of his temporary stay (J.A. 48). Appellant, having 
obtained a divorce in absentia from his first wife—residing 
in Sweden—in 1946 (Immigration file E086415, document 
marked Ex. 26 in deportation proceedings of July 14,1953), 1 
was married to his second wife in the United States in 1949 
(Immigration file E086415, document marked Ex. 25 in de¬ 
portation proceedings of July 14, 1953). Appellant’s pres¬ 
ent wife is a native of Germany who became an American 
citizen bv naturalization in 1947, and the Mannerfrids have 
no children (J.A. 19). Appellant had a net worth of ap¬ 
proximately $334,000.00 as of December 31,1952 (Immigra¬ 
tion file E086415, document marked Ex. 24 in deportation 
proceedings of July 14,1953). He had owned a large amount 
of real estate in Sweden but has turned it over to his 
mother (J.A. 30). 

B. Appellant’s Exemption from Military Service 

Appellant registered for the draft, as he was required 
to do by statute, and subsequently on March 15, 1943, ex¬ 
ecuted an application requesting relief from military serv¬ 
ice on the ground that he was a neutral alien, as he was 
permitted to do by statute—section 3(a) of the Selective 
Training and Service Act of 1940, as amended, 55 Stat. 845 
(J.A. 33, 38). Appellant signed a DSS Form 301 entitled 
“Application by Alien for Relief from Military Service” 
and above his signature were the following statements: “I 
do hereby make application to be relieved from liability 
for training and service in the land or naval forces of the 
United Sttaes [sic], under the Selective Training and Serv- 


1 Immigration file E086415 of Henrik Mannerfrid was made a 
part of the pleadings and filed on November 23, 1955, in the Dis¬ 
trict Court (J.A. 11-12) and is a part of the record on appeal in 
original form. It has no continuous pagination. 


ice Act of 1940, as amended, in accordance with the act of 
Congress, approved December 20,1941. I understand that 
the making of this application to be relieved from such 
liability will debar me from becoming a citizen of the United 
States.” (J.A. 39-40). 

Appellant mailed this application and a letter to his 
draft board in March, 1943 (J.A. 32, 35). Appellant stated 
in his letter that he had conferred with the Swedish Consul 
who told him of an understanding between the United 
States and Sweden that he as a Swedish subject had the 
right to request relief from military service. Appellant 
further stated that he was in the United States only for 
the duration of the war and, since he did not intend to 
become an American citizen, he had been advised by his 
Consul to file his application for relief from military serv¬ 
ice ; that if he had not filed such application and had joined 
the American forces, he automatically would have become 
an American citizen and therefore a foreigner in his own 
country; that as a foreigner in Sweden he would not be able 
to control a Swedish company or own real estate and, 
since he was sole owner of “Henrik Mannerfrid Aktiebolag” 
and had large real estate holdings, it would be best to 
file his application for relief from military service (J.A. 
41-42). Appellant’s draft board noted its receipt of his 
application for relief from military service and his letter 
and reclassified appellant from 1-A to 4-C (J.A. 39; Im¬ 
migration file E086415, document marked Ex. 6 in deporta¬ 
tion proceedings of July 14,1953). Appellant never served 
in the armed forces of the United States (J.A. 33, 38). 

C. Appellant's First Deportation Proceedings. 

In 1948, deportation proceedings were instituted against 
appellant by issuance of a warrant of arrest charging him 
with being unlawfully in the United States in that he had 
remained in the United States, after having been admitted 
as a visitor, beyond the time to which his temporary stay 
had been extended (Immigration file E086415, document 
marked Ex. 3 in deportation proceedings of July 14,1953). 


4 


He applied for pre-examination 2 —to determine his admis¬ 
sibility to the United States for lawful permanent residence 
—and for permission to depart voluntarily to Canada for 
the purpose of applying at the American Consulate for an 
immigration visa (J.A. 8; Immigration file E086415, De¬ 
cision of special inquiry officer in deportation proceedings 
of July 14,1953, p. 1). His application was granted by At¬ 
torney General Clark who considered the effect of appel¬ 
lant’s application for relief from military service (J.A. 35), 
and rendered the following opinion and order (J.A. 42-43): 

“Upon the unique and specific facts as set forth in 
the file of this case, it is found that the alien is not in¬ 
eligible to citizenship or admission for permanent resi¬ 
dence for having filed D.S.S. 301 [Application form of 
appellant requesting relief from military service] 
under mistake, and it is 

Ordered that the alien [appellant] be permitted to 
depart voluntarily from the United States within six 
months at his own expense in lieu of deportation, and 
it is further 

Ordered that pre-examination be granted.” 

Appellant departed to Canada where he obtained a non¬ 
preference quota immigration visa upon presentation of 
which to immigration officials at Niagara Falls, New York, 
he was admitted to the United States for permanent resi¬ 
dence on April 5, 1949 (J.A. 8, 19, 21, 22; Immigration file 
E086415, Decision of special inquiry officer in deportation 
proceedings of July 14, 1953, pp. 1, 3). Thereafter, appel¬ 
lant re-entered the United States on 11 occasions upon pres¬ 
entation of re-entry permits, his last entry being on July 5, 
1952 (J.A. 8). Appellant’s absences on such occasions were 

2 Pre-examination was a procedure authorized by regulation (8 
C.F.R. § 142, 1949 ed.) by which aliens in specified categories al¬ 
ready in the United States, who intended to apply to a Consular 
Officer in Canada for immigration visas for entry into the United 
States for permanent residence, were given the same type of in¬ 
spection accorded incoming aliens in order to determine their admis¬ 
sibility prior to their departure. 
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for business purposes and never amounted to more than 
five weeks’ duration (Immigration file E086415, document 
marked Ex. 21 in deportation proceedings of July 14,1953). 

D. Appellant’s Petition for Naturalization . 

Appellant was admitted into the United States from 
Canada for permanent residence on April 5, 1949. He was 
married in New York City on April 9, 1949 (J.A. 19). He 
filed his petition for naturalization in the United States Dis¬ 
trict Court for the Southern District of New York on April 
17, 1951, pursuant to section 311 of the Nationality Act of 
1940, 54 Stat. 1145 (J.A. 18, 22). 3 The naturalization ex¬ 
aminer designated to conduct the preliminary' hearing con¬ 
cluded that appellant was ineligible for citizenship under 
section 3(a) of the Selective Training and Service Act of 
1940, as amended, because he had made application for re¬ 
lief from military service, and recommended to the District 
Court that appellant’s petition for naturalization be denied 
(J.A. 33, 34). The Commissioner of Immigration and Nat¬ 
uralization, consistent with the ruling of the Attorney Gen¬ 
eral that appellant had filed his application for relief from 
military service under a mistake, recommended that the 
petition for naturalization be granted on the ground that 
appellant had not knowingly and intelligently waived his 
right to citizenship, and was not, therefore, ineligible for 
citizenship (J.A. 37, 38, 39). At the final hearing in the 
District Court on appellant’s petition for naturalization the 
recommendations by both the naturalization examiner and 
the Commissioner and the reasons stated by each in sup¬ 
port thereof were presented to the court pursuant to section 
333 of the Nationality x Act of 1940, as amended by sec¬ 
tion 28(c) of the Internal Security Act of 1950, 64 Stat. 1016 
(J.A. 24). 

3 That section of the statute enabled appellant to file his peti¬ 
tion for naturalization after two years’ residence in the United 
States in lieu of the five years’ residence ordinarily required. This 
benefit accrued to him because of his marriage to an American 
citizen (JA. 23). 
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The District Court, in an opinion filed November 29,1951, 
reported at 101 F. Supp. 446 (S.D. N.Y. 1951), determined 
that appellant was debarred from citizenship on account of 
his application for relief from military service and ordered 
that appellant’s petition for naturalization be denied (J.A. 
47). The court, although vigorously urged by appellant 
(J.A. 27), refused to be bound by the prior administrative 
determination of the Attorney General that appellant was 
not rendered ineligible to citizenship or inadmissible for 
permanent residence by reason of having filed the DSS 
Form 301 and concluded (J.A. 45): 

“Petitioner is a man of higher than average intelli¬ 
gence and there is no doubt that he clearly understood 
that by claiming relief from liability for military serv¬ 
ice he would thereafter be debarred from becoming a 
citizen of the United States. In fact in his letter of 
March 16, 1943 he affirmatively stated that he never 
intended to make such an application. When petitioner 
signed DSS Form 301 he was fully aware that he was 
bartering the privilege of becoming an American citi¬ 
zen for the right to remain out of uniform. His only 
error was a lack of foresight, an inability to foresee 
that his attitude might change when World War II 
faded into history, and citizenship could be obtained 
without the necessity of exposing himself to the haz¬ 
ards of warfare.” 

The District Court also rejected appellant’s two further 
contentions: (1) that under the Supreme Court’s ruling in 
McGrath v. Kristensen, 340 U.S. 162 (1950) he was not “re¬ 
siding in the United States” and hence he was not liable for 
military service under the Selective Training and Service 
Act of 1940 and (2) that the bar to citizenship was removed 
by expiration of the statute. 

The United States Court of Appeals for the Second Cir¬ 
cuit in an opinion filed December 8,1952, reported at 200 F. 
2d 730 (2nd Cir. 1952), affirmed the District Court’s denial 
of appellant’s petition for naturalization, upholding the 
lower court’s rulings in their entirety. Citing Moser v. 
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United States, 341 U.S. 41 (1951) (J.A. 50, 51) on the ques¬ 
tion of “mistake’’, the court of appeals stated (J.A. 51): 

“In the case at bar Mannerfrid was not deceived as 
to the effect of his claim; he knew that it would for¬ 
feit his right to be naturalized. What he did not un¬ 
derstand was that military service would not forfeit 
his Swedish allegiance or make him a citizen of the 
United States; and, if he had been correctly informed 
as to that, he would not have claimed exemption. We 
shall take it that it was this mistake that induced him 
to make the claim; and such a situation, when it arises 
between individuals, which courts usually call a “col¬ 
lateral mistake,” is, as everyone knows, at times a 
ground for equitable relief. However, we do not be¬ 
lieve that the decision of the Court in Moser v. United 
States, supra, should be read as giving relief for that 
kind of mistake in these circumstances. ... we cannot 
believe that the Court would extend the excuse to cases 
where, although he knows that the claim will forfeit his 
right, he is induced to make it because he is mistaken 
as to what will be the consequences of not making it. 
We concede that that would be no more than a further 
step of the lenity that the Court exercised in Moser ... 
and that the difference is one of degree. ... We can 
say no more than that we do not believe that Congress 
would have tolerated the necessary laxity in this in¬ 
stance.” 

Appellant’s petition for certiorari was denied. See 345 U.S. 
918 (1953). 

E. Appellant’s Second Deportation Proceedings. 

1. Hearing before the Special Inquiry Officer. 

On March 19, 1953, the United States Court of Appeals 
for the Second Circuit issued its mandate of affirmance (Im¬ 
migration file E086415, documents marked Ex. 15 in de¬ 
portation proceedings of July 14,1953). On March 25,1953, 
a warrant for the arrest of appellant for deportation was 
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issued charging that he was in the United States in violation 
of the law “in that, at the time of entry [July 5, 1952], he 
was within one or more of the classes excludable by the law 
existing at the time of such entry, to wit: A person in¬ 
eligible to citizenship and not entitled to enter the United 
States under any exception of Paragraph (c) of Sec. 13 of 
the Act of May 26, 1924,” and was therefore deportable 
under section 241(a)(1) of the Immigration and Nation¬ 
ality Act of 1952, 66 Stat. 204, 8 U.S.C. § 1251(a) (1952) 
(Immigration file E096415, document marked Ex. 1 in de¬ 
portation proceedings of July 6, 1953). 4 A hearing on the 
deportation charge before a special inquiry officer of the 
Immigration and Naturalization Service was calendared for 
June 29, 1953, but appellant obtained a postponement until 
July 6. On July 6, appellant appeared, hut without counsel 
who had notice of the date of the hearing, and the deporta¬ 
tion charge pending was explained to appellant by the spe¬ 
cial inquiry officer. (Immigration file E086415, deportation 
proceedings of July 6, 1953, pp. 1, 4). The special inquiry 
officer, upon request by appellant, again adjourned the hear¬ 
ing until July 14 in order that appellant’s counsel—who is 
his counsel on this appeal—might be present (Immigration 
file E086415, deportation proceedings of July 6, 1953, pp. 
5-6). On July 14, appellant’s case was called by the special 
inquiry officer—appellant, his counsel and an examining 
officer of the Service being present—and appellant’s counsel 
announced he was not ready to proceed with the hearing 
because he had had insufficient time to prepare. The special 
inquiry officer stated to counsel (Immigration file E086415, 
deportation proceedings of July 14,1953, p. 7): 


4 The deportation charge was based upon appellant’s last entry 
prior to the institution of deportation proceedings, to wit, July 5, 
1952, although all entries, beginning with and including the entry 
of April 5, 1949, were unlawful in view of appellant’s status as an 
alien ineligible to citizenship. It has long been settled law that 
the word “entry” in the immigration statutes includes any coming 
of an alien from a foreign country into the United States whether 
such coming be the first or any subsequent one. JJ.S. ex re Volpe 
v. Smith, 289 U.S. 422. 
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“If upon conclusion of the Government case you feel 
that you require additional time in which to prepare a 
defense to the charge in the warrant of arrest or to any 
additional charge which may be lodged, I shall give con¬ 
sideration to an adjournment of this hearing for that 
purpose upon further request. At the present time, 
however, I believe that the hearing should be proceeded 
with. Do you understand?” 

Appellant’s counsel stated that he understood. 

The Service examining officer made an oral statement of 
the facts of the case, to which appellant conceded, and in¬ 
troduced into evidence approximately 15 exhibits, to the 
introduction of which appellant and his counsel stated they 
did not object (Immigration file E086415, deportation pro¬ 
ceedings of July 14, 1953, pp. 8-12). Upon conclusion of 
the Government’s case, appellant did not request an ad¬ 
journment, but objected to the hearing for non-compliance 
with section 5 of the Administrative Procedure Act (Im¬ 
migration file E086415, deportation proceedings of July 14, 
1953, p. 13). After such objection had been overruled, ap¬ 
pellant requested: that the deportation proceedings be can¬ 
celled on the ground that he had lawfully entered the United 
States in 1949 and, therefore, he had lawfully entered the 
last time [July 5,1952] as a returning resident, and that he 
be granted suspension of deportation or, in the alternative, 
the privilege of voluntary departure. Appellant introduced 
into evidence approximately six exhibits, among which was 
the transcript of record on appeal from the federal naturali¬ 
zation court to the appellate court containing a complete 
record of the case up to and including the decision of the 
court of appeals. Appellant also testified in person (Immi¬ 
gration file E086415, deportation proceedings of July 14, 
1953, pp. 13-17). Appellant’s counsel, after stating he had 
no further questions, asked that the record be kept open for 
the introduction of documents (including a police certificate, 
character letters, and an application for suspension of de¬ 
portation) which he would subsequently submit. The 
special inquiry officer granted appellant’s request and the 
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documents were made a part of tlie record (Immigration file 
E086415, documents marked Exs. 22-26 and p. 18 in deporta¬ 
tion proceedings of July 14,1953). The following colloquy 
then took place: 

* 4 Special Inquiry Officer to Counsel: Am I to under¬ 
stand that you have no additional evidence to present 
or questions to put to respondent [appellant] at this 
time ? 

By Counsel: That is correct. I do want an oppor¬ 
tunity to submit a brief. 

Special Inquiry Officer [to] Counsel: An opportunity 
to submit a brief will be offered at such time as 1 1 have 
prepared a decision in this case and the same has been 
served upon you. Do you understand? 

By Counsel: Yes, sir.” (Immigration file E086415, 
deportation proceedings of July 14,1953, p. 19). 

Appellant’s counsel transmitted to the Immigration and 
Naturalization Service, to the attention of the special in¬ 
quiry officer, a 2 1 /* page letter, dated August 3, 1953, in 
which he urged that the lawfulness of the appellant’s entry 
in 1949 had been in issue in the naturalization proceeding, 
had been adjudicated, and was res judicata , and that there¬ 
fore the deportation proceedings should be cancelled. This 
letter bears the stamp 4 4 Expulsion section [of the Immi¬ 
gration and Naturalization Service] Received Without File, 
August 4 and 13,1953 and August 21, 1955” and the stamp 
4 4 Received Files Unit on August 11 and 17, 1953” (Immi¬ 
gration file E086415, letter dated August 3,1953). On Sep¬ 
tember 3,1953, the special inquiry officer, upon an examina¬ 
tion of all the evidence which included the record on appeal 
from the District Court’s denial of appellant’s petition for 
naturalization, concluded that appellant was deportable, in¬ 
eligible for suspension of deportation and entitled to volun¬ 
tary departure. Appellant was found deportable on the 
ground that he was excludable at the time of his last entry 
on July 5, 1952, being then an alien ineligible to American 
citizenship because of his application for exemption from 
military service (Immigration file E086415, Decision of spe- 
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ci&I inquiry, officer in deportation proceedings of July 14, 
1953, pp. 2, 3, 4). 

2. The Board’s Decision. 

The Board of Immigration Appeals in its opinion filed 
September 3, 1954, stated (J.A. 9-11): 

“Because of [the] . . . statutory provisions and on 
the basis of the facts set forth ..., it would appear that 
the respondent [appellant] was excludable in 1949 as 
an alien ineligible to citizenship unless the factors to be 
discussed hereinafter require a different conclusion. 

We have carefully considered counsel’s contentions 
in his brief and at the oral argument... We agree that 
a naturalization requisite in the respondent’s case was 
lawful admission for permanent residence and if the 
court had admitted him to citizenship, it would be res 
judicata that he had been lawfully admitted. However, 
the court denied the petition on the ground that he was 
ineligible to citizenship. The opinions clearly indicate 
that the statement concerning Mannerfrid’s lawful ad¬ 
mission for permanent residence in 1949 was mere re¬ 
citals [sic] of the supposed facts in the case and that 
the question of whether he had or had not been so ad¬ 
mitted was totally irrelevant to the question which the 
court had under consideration. Hence the matter is 
not judicially res judicata. 

Next, counsel argues that there have been administra¬ 
tive determinations that the respondent was lawfully 
admitted for permanent residence in 1949 and that for¬ 
mer Attorney General Tom C. Clark made a finding on 
February 24,1949 (Ex. 7) that the respondent was not 
ineligible to citizenship ‘for having filed DSS 301 under 
mistake’. It seems clear to us that when this same 
question of whether the respondent was an alien in¬ 
eligible-.to citizenship was decided by the courts ad¬ 
versely to him (including denial of certiorari by the 
Supreme Court), that matter is judicially res judicata, 
and the previous contrary conclusion of a former At- 
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torney General has been effectively and for all purposes 
overruled. 

• • • • • 

Counsel also argues that it must be considered the 
law of the case that the respondent was lawfully ad¬ 
mitted in 1949. ... We think it is clear that if he was 
not entitled, under the law, to be legally admitted to the 
United States for permanent residence in 1949, there 
is no ‘law of the case’ defense which he can assert as 
to the sovereign authority of the United States. Con¬ 
gress has plenary power to expel even aliens who were 
not excludable at the time of entry . . . and the re¬ 
spondent, a fortiori, did not acquire any right to re¬ 
main in this country by reason of his entry in 1949 
which was in contravention of the provisions of the ex¬ 
isting immigration law. 

• • • • • 

We also conclude that the respondent received a fair 
hearing and was accorded due process/’ 

The appeal was ordered dismissed (J.A. 11). 

F. Appellant 7 $ Complaint in the District Court. 

On October 5,1954, appellant filed a complaint for declara¬ 
tory judgment and injunctive relief, naming the Attorney 
General as defendant. Appellant alleged in substance that 
the issue of the lawfulness of his admission for permanent 
residence was res judicata and that his deportation hear¬ 
ing had been unfair (J.A. 1, 2). Appellee filed an answer 
to the complaint (J.A. 3-5). Appellant moved for summary 
judgment and appellee filed a cross-motion for summary 
judgment incorporating into such motion the Immigra¬ 
tion File No. E086415 of Hendrik Mannerfrid (J.A. 11-12). 
On January 30,1956, the District Court filed a memorandum 
opinion in which it held that (1) a redetermination of ap¬ 
pellant’s admission in 1949 could not be foreclosed to the 
government under the doctrine of judicial res judicata , (2) 
neither the doctrine of law of the case nor administrative 
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res judicata could be asserted as a defense against the sov¬ 
ereignty of the United States, and (3) appellant had not 
been denied due process in connection with his deportation 
proceedings (J.A. 12, 13). Appellee’s motion for summary 
judgment was granted and the complaint was ordered dis¬ 
missed (J.A. 14), and appellant’s motion for reconsidera¬ 
tion by the District Court of its decision was denied (J.A. 
16). This appeal followed. 

STATUTES AND REGULATIONS INVOLVED 

1. The pertinent portions of the Immigration and Na¬ 
tionality Act, ch. 477, title II, ch. 5, 66 Stat. 163, et seq., 
8 U.S.C. § 1101 et seq. (1952) are as follows: 

“Sec. 241. (a) Any alien in the United States . . . 
shall, upon the order of the Attorney General, be de¬ 
ported who- 

(1) at the time of entry was within one or more of 
the classes of aliens excludable by the law existing at 
the time of such entry . . . 

• • • • • 

Sec. 241. (d). Except as otherwise specifically provided 
in this section, the provisions of this section shall be ap¬ 
plicable to all aliens belonging to any of the classes enume¬ 
rated in subsection (a), notwithstading (1) that any such 
alien entered the United States prior to the date of enact¬ 
ment of this Act, or (2) that the facts, by reason of which 
any such alien belongs to any of the classes enumerated in 
subsection (a), occurred prior to the date of enactment in 
this Act. 

Sec. 242. . . . 

(b) A special inquiry officer shall conduct proceed¬ 
ings under this section to determine the deportability 
of any alien, and shall administer oaths, present and 
receive evidence, interrogate, examine, and cross-ex¬ 
amine the alien or witness . . . Determination of de¬ 
portability in any case shall be made only upon a record 
made in a proceeding before a special inquiry officer, 
at which the alien shall have reasonable opportunity to 
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be present . . . Proceedings before a special inquiry 7 
officer . . . shall be in accordance with such regula¬ 
tions ... as the Attorney General shall prescribe. 
Such regulations shall include requirements that- 

(1) the alien shall be given notice ... of the nature 
of the charges against him . . . 

(2) the alien shall have the privilege of being repre¬ 
sented . . . by . . . counsel . . . 

(3) the alien shall have a reasonable opportunity to 
examine the evidence against him, to present evidence 
in his own behalf, and to cross-examine witnesses pre¬ 
sented by the Government; and 

(4) No decision of deportability shall be valid unless 
it is based upon reasonable,, substantial and probative 
evidence. 

The proceedure so prescribed shall be the sole and 
exclusive procedure for determining the deportability 
of an alien under this section.” 

2. The pertinent portions of the Immigration Act of 1924, 
ch. 190, 43 Stat. 153 et seq. (later repealed by 66 Stat. 279, 

8 U.S.C. § 1101-1503 (1952)) are as follows: 

“Sec. 3. When used in this Act the term 4 immigrant , 
means any alien departing from any place outside the 
United States destined for the United States, except 
(1) a government official ... (2) an alien visiting the 
United States temporarily as a tourist or temporarily 
for business or pleasure, (3) an alien in continuous 
transit through the United States, (4) an alien law¬ 
fully admitted to the United States who later goes in 
transit from one part of the United States to another 
through foreign continuous territory, (5) a bona fide 
alien seaman . . . (6) an alien entitled to enter the 
United States solely to carry on trade under ... a 
present existing treaty of commerce . . . 

* * * * * 

\\ Sec. 13. (c) No alien ineligible to citizenship shall 
| be admitted to the Umted Stajtfisjinless such alien (1) 
is admissible as a non-quota immigrant under the pro- 
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visions of subdivision (b), (d), or (e) of Section 4, 5 
or (2) is the wife, or the unmarried child under 1$ 
years of age, of an immigrant admissible under such 
subdivision (d), and is accompanying or following to 
join him, or (3) is not an immigrant as defined in sec¬ 
tion 3. 


• • • • • 

Sec. 28.® 

• • • • • 

(c) The ter m ‘ineligible-la ciitzenship\ when used 
in reference to any individual, includes an individual 
who is debarred from becoming a citizen of the Uni ted 
States under . . . section 3(a) of the Selective Train¬ 
ing and Service Act of 1940, as amended ... or under 
any law amendatory of, supplementary to, or in sub¬ 
stitution for, any such sections,”. 

3. The pertinent portion of the Selective Training and 
Service Act of 1940, 7 ch. 720, 54 Stat. 885, as amended by 
the Act of December 20, 1941, ch. 602, 55 Stat. 845, is as 
follows: 

• • • • • 

“Sec. 3(a). Except as otherwise provided in this 


5 "Sec. 4. When used in this Act the term ‘non-quota immigrant* 

• means— 

« * * 

(b) An immigrant previously lawfully admitted to the United 

States, who is returning from a temporary visit abroad; 

# • * 

(d) An immigrant who continuously for at least two years im¬ 
mediately preceding the time- of his - application for admission to 
the United States has been, and who seeks to enter the United 
States solely for the purpose of, carrying on the vocation of minister 
of any religious denomination, or professor of a college . . . 

(e) An immigrant who is a bona fide student at least 15 years 

• of age and who seeks to enter the United States solely for the pur¬ 
pose of study at an- accredited school . . .” 

6 As amended by the Act of October 29, 1945, ch. 437, 59 Stat. 
551 

7 This Act expired .March 31, 1947,. 50 U.S.C. App. 301-318, 
1 1951 ed.; except as re-enacted in the Selective Service Act of 1948. 
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Act, every male citizen of the United States, and every 
other male person residing in the United States, who 
is between the ages of twenty and forty-five at the time 
fixed for his registration . . . shall be liable for train¬ 
ing and service in the land or naval forces of the United 
States: Provided, That any citizen or subject of a 
neutral country shall be relieved from liability for 
training and service under this Act if ... he has 
made application to be relieved from such liability in 
the manner prescribed by and in accordance with rules 
and regulations prescribed by the President, but any 
person who makes such application shall thereafter 
be debarred from becoming a citizen of the United 
States . . .” 

4. The pertinent portion of the Nationality Act of 1940, 
ch. 876, 54 Stat. 1156, as amended by the Internal Security 
Act of 1950, ch. 1024, § 28, 64 Stat. 1016, is as follows: 

i “Sec. 333 (a) The Commissioner or a Deputy Com¬ 
missioner shall designate employees of the Service to 
conduct preliminary examinations upon petitions for 
naturalization to any naturalization court and to make 
recommendations thereon to such court. 

* * • • • 

(b) The record of the preliminary examination upon 
any petition for naturalization may be transmitted to 
the Commissioner and the recommendation with respect 
thereto . . . shall when made also be transmitted to the 
Commissioner. 

(c) The recommendation . . . shall be submitted to 
the court at the hearing upon the petition. ... In any 
case in which the recommendation of the Commissioner 
does not agree with that of the employee designated 
to conduct such preliminary examination, the recom¬ 
mendations of both such employee and the Commis¬ 
sioner shall be submitted to the court at the hearing 
upon the petition, and the officer of the Service in at¬ 
tendance at such hearing shall, at the request of the 
court, present both the views of such employee and 
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those of the Commissioner with respect to such peti¬ 
tion to the court. . . .” 

5. 8 C.F.R. § 242.53 (1952) provides as follows: 

“Conduct of hearing - 

• t • • • 

(b) Special inquiry officers; general duties. 

The special inquiry officer shall conduct a fair and 
impartial hearing ... He shall exclude from the rec¬ 
ord any evidence that is irrelevant, immaterial, or un¬ 
duly repetitious. In his discretion, he may exclude 
from the record any argument in support of objections, 
but in such event, the respondent may submit a brief 
in support of such objections . . . 

(c) Special inqury officers; specific duties. 

At the commencement of the hearing under this part, 
the special inquiry officer shall (1) place the respond¬ 
ent under oath ... (2) advise the respondent of his 
right to representation ... by counsel ... (3) enter 
of record a copy of the warrant of arrest . . . and 
explain to the respondent in simple, understandable 
language the nature of the charges contained in the 
warrant of arrest . . . 

• • • • • 

(g) Representation by counsel. If the respondent is 
represented at the hearing by an attorney . . . the at¬ 
torney . . . shall be permitted to be present during 
the entire hearing, to introduce evidence in behalf of 
the respondent and to cross-examine witnesses. The 
attorney . . . shall be permitted to state his objections 
succinctly, and they shall be entered on the record 

if 

• • • 

6. 8 C.F.R. § 242.61 (1952) provides as follows: 

“Decision of special inquiry officer —(a) Prepara¬ 
tion of written decision. . . . the special inquiry officer 
shall, as soon as practicable after the conclusion of the 


IS 


hearing, prepare a written decision signed by him which 
shall set forth a summary of the evidence adduced and 
his findings of fact and conclusions of law as to de¬ 
portability. . . .” 

7. 8 C.F.R. §§ 6.1 and 6.11 (1952) provide as follows: 

“Board of Immigration Appeals - 

• • • • • * 

(b) Appellate jurisdiction. Appeals shall lie to the 
Board of Immigration Appeals from the following: 

• • • • • 

(2) Decisions of special inquiry officers in deporta¬ 
tion cases, as provided in § 242.61 of this chapter; 

• • • • • 

(e) Oral argument. Oral argument shall be heard 
by the Board upon request, in any case over which 
the Board acquires jurisdiction by appeal. . . . 

• • * • • 

Notice of appeal —(a) written decision. Whenever 
an alien . . . affected by a written decision is en¬ 
titled under this chapter to appeal to the Board, he 
shall be given written notice that he may appeal from 
such decision . . . The party taking the appeal may 
file with the Notice of Appeal a brief in support of 
his appeal. ...” 

SUMMARY OF ARGUMENT 

1. Appellant was an alien residing in the United States 
who applied for and obtained exemption from military 
service on the ground of neutral alienage. Under the ap¬ 
plicable statutes he thereby was debarred from ever becom¬ 
ing a United States citizen and from ever being eligible 
for admission for permanent residence. Earlier, the At¬ 
torney General was of the opinion that appellant was not 
ineligible to citizenship or admission for permanent resi¬ 
dence because he had filed his application for relief from 
military service under mistake. But, subsequently, when 
appellant applied for naturalization, the naturalization 
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court held that appellant was ineligible for citizenship be¬ 
cause the application for exemption from service was not 
the result of such mistake as would invalidate it. Since 
the applicable statutes plainly provided that an alien in¬ 
eligible for citizenship was ineligible for admission into the 
United States for permanent residency and further that 
an aliin excludable at the time of entry is deportable, the 
Attorney ’General was reqnired to deport, and did institute 
deportation proceedings against, appellant. The lawful¬ 
ness of appellant’s admission for permanent residence was 
never considered or decided by the courts in the naturaliza¬ 
tion proceedings because they had found that one requisite 
for naturalization, i. e., eligibility, was lacking and they 
never needed to go further into other requisites. Appel¬ 
lant’s ineligibility for citizenship having become res ju¬ 
dicata by reason of court decision, the Board of Immigra¬ 
tion Appeals correctly determined that the contrary con¬ 
clusion reached prior thereto by the Attorney General had 
"been overruled for^all purposes. 

2. No executive official, not even a Cabinet officer, can 
commit the United States to an erroneous interpretation of 
the law. In those few and peculiar instances in which 
estoppel has been held to lie against the Government, the 

■ allegedly injured party was able to show great detriment 
as a result of reliance on the Government. Appellant clearly 
: failed to carry his burden of proof in this regard. 

3. The record shows beyond doubt that the deportation 
proceedings were in strict compliance with the statute, and 
regulations thereunder, which the Supreme Court has de¬ 
termined are exclusively applicable. The record further 
shows that appellant availed himself of his right under the 
regulations to submit a written brief and make oral argu¬ 
ment to the Board of Immigration Appeals. Thus, appel¬ 
lant had a hearing before the final administrative order 
was entered and his right to due process was more than sat- 

. .isfied. 
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ARGUMENT 

I 

Appellant Alien Is Deportable Because He Is an Alien Who, at 
the Time of His Last Entry, Was a Member of an Excludable 
Class of Aliens, to wit. Aliens Ineligible to United States Citi¬ 
zenship by Reason of Having Filed an Application for Relief 
from Military Service (DDS Form 301) 

A. Appellant's Deportation Required by Statute. 

Any national of a neutral country residing in the United 
States had the opportunity under the Selective Training and 
Service Act of 1940, 54 Stat. 885, as amended, to avoid serv¬ 
ice in the Armed Forces by making an application for ex¬ 
emption from such service, but the making of such appli¬ 
cation barred the alien forever after from becoming a 
United States citizen. The pertinent part of the applicable 
statute provided: 

. . every mail citizen of the United States, and 
every other male person residing in the United States 
. . . shall be liable for training and service . . . Pro¬ 
vided, that any citizen or subject of a neutral country 
shall be relieved from liability for training and service 
under this Act if ... he has made application to be 
relieved from such liability . . . but any person who 
makes such application shall thereafter be debarred 
from becoming a citizen of the United States. . . ." 
(Emphasis supplied). 

Thus, the Congress in plain and unmistakable language per¬ 
mitted the neutral alien to claim draft exemption hut pro¬ 
vided that he should thereby lose eligibility to become a 
United States citizen—to forego the right to future citizen¬ 
ship in exchange for the privilege of relief from military 
service. 

Appellant, a citizen of Sweden, availed himself of this 
legislative bounty by filing a DSS Form 301 applying for 
exemption from military service on the ground of neutral 
alienage (J.A. 39, 40). Having made such application, ap- 
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pellant was rendered permanently ineligible for United 
States citizenship npon a reading of the plain language of 
the statute. He had signed his name to his DSS Form 301 
below the following statements (J.A. 40): 

“I do hereby make application to be relieved from 
liability for training and service in the land or naval 
forces of the United States, under the Selective Train¬ 
ing and Service Act of 1940, as amended, in ac¬ 
cordance with the act of Congress, approved Decem¬ 
ber 20, 1941. I understand that the making of this ap¬ 
plication to he relieved from such liability will debar 
me from becoming a citizen of the United States 
(Emphasis supplied). 

He had stated in the accompanying letter to his draft board 
(J.A. 42): 

“As I am only here in the United States for the dura¬ 
tion and will go back to Sweden to my main office 
Henrik Mannerfrid Aktiebolag as soon as the war is 
over, and as I do not intend to become an American 
citizen, my friend, Consul Hugo de Thamm, advised 
me to file above application. . . .” 

It is thus apparent that appellant was fully aware of what 
he was doing when he filed his DSS Form 301 and that he 
knowingly accepted the consequences of his action—ineligi¬ 
bility for United States citizenship. True, statements 
made by appellant in his letter to his draft board might 
raise doubts as to his motives for the action he was taking. 
For example, he stated (J.A. 41-42): 

“As I am a Swedish subject, I conferred with my 
Consulate, Consul Hugo de Thamm, who told me that 
there is an understanding between the United States 
. . . and Sweden that I as a Swedish subject have the 
right to file the “Application by Alien for Relief from 
Military Service” ... I also want to state that if I 
would not have filed this application and joined the 
American forces, I would automatically have become an 
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United States citizen and as a United States citizen 
I would be a foreigner in my own country, and as a 
foreigner I am not allowed to control any Swedish 
company or own real estate without certain permis¬ 
sions. As I have quite a large holding of real estate 
in Sweden and am sole owner of Henrik Manner- 
frid Aktiebolag, I thought it is best to file the “Ap¬ 
plication by Alien for Relief from Military Service.” 

While there may be a question as to appellant’s motives— 
as to why he did what he did—there can be no question as 
to his comprehension that he was waiving all future “right” 
to United States citizenship and as to the fact that he 
intended to do so. Unlike the alien in Moser v. United 
' States , supra? who signed a revised DSS Form 301 from 
which had been deleted the statement “I understand that 
the making of this application . . . will debar me from 
becoming a citizen of the United States” and was, the Su¬ 
preme Court said, thereby led to believe he would not lose 
his right to citizenship by claiming draft exemption, appel¬ 
lant here knew what he was doing when he claimed exemp¬ 
tion (J.A. 45, 51), and realized the consequences of what 
he did. 

The effect of appellant’s filing his DSS Form 301 on his 
liability for military service was immediately and bene¬ 
ficially felt by him. His draft board reclassified him from 
1-A to 4-C and, of course, he never served at any time dur¬ 
ing the war in the armed forces (J.A. 33, 38, 39; Immigra¬ 
tion file, document marked Ex. 6 in deportation proceedings 
of July 14, 1953). The effect of appellant’s filing of his 
DSS Form 301 on his eligibility for United States citizen¬ 
ship was felt by him for the first time when the Attorney 


8 Appellee emphasizes that the Swedish Consul’s “advice” to ap¬ 
pellant in this case related only to availability of exemption from 
military service, which was Bet forth in the statute, unlike the 
Swiss consul’s “advice” to Moser that he had an unconditional 
right of exemption pursuant to a treaty and that his “right to 
apply” for United States citizenship was a matter for ultimate 
determination by a naturalization court. 
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General granted him pre-examination and the privilege of 
departing voluntarily to Canada to apply for an immigra¬ 
tion visa with which to enter the United States for law¬ 
ful permanent residence. If he was ineligible for citizen¬ 
ship, he could not be so admitted, for the pertinent part 
of section 13 of the Immigration Act of 1924, 43 Stat. 159, 
provided: 

“... (c) No alien ineligible to citizenship shall be ad¬ 
mitted to the United States unless . . . [here follow 
certain exceptions conceded not applicable].” 

Moreover, Congress specifically provided in section 28 of 
the same Act that the term—“alien ineligible to citizen¬ 
ship”—should include those aliens who were debarred from 
I citizenship by the act of applying for exemption from mili¬ 
tary service under the Selective Training and Service Act. 
The pertinent part of that statute provided: 

“. . . (c) The term ‘ineligible to citizenship’, when 
used [in the Immigration Act of 1924] in reference to 
any individual, includes an individual who is debarred 
from becoming a citizen of the United States under 
. . . section 3(a) of the Selective Training and Sendee 
Act of 1940, as amended. ...” 

The Attorney General, in ordering that pre-examination be 
granted appellant and that he be permitted to depart volun¬ 
tarily, gave the following opinion on the effect of appel¬ 
lant’s DSS Form 301 on his eligibility to citizenship (J.A. 
42): 

“Upon the unique and specific facts as set forth in the 
file of this case, it is found that the alien is not in¬ 
eligible to citizenship or admission for permanent resi¬ 
dence for having filed DSS .301 under mistake. ...” 

Thus, the Attorney General was of the opinion that the ap¬ 
pellant had not understood what he was doing when he ex¬ 
ecuted and filed the DSS Form 301. For this reason, the 
Attorney General concluded that appellant’s disability as to 
i future citizenship and admission for permanent residence 
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mandatorily imposed by the statute did not attach as a mat¬ 
ter of law. 9 His opinion became necessary because, under the 
inter-related statutory scheme enacted by Congress, in order 
for appellant to be admissible to the United States (and 
suitable for the granting of the privilege of pre-examina¬ 
tion) he first must have been eligible for citizenship. De¬ 
spite the fact that the Selective Training and Service Act, 
as amended, was unambiguous in its wording and plain in 
its directive that any neutral otherwise liable for military 
service residing in the United States who made application 
to be relieved from liability for military training should be 
debarred from thereafter becoming a United States citizen 
and the fact that appellant had without dispute applied for 
draft exemption on the ground of neutral alienage, the facts 
of the case, as they appeared to the Attorney General, 
moved him to the opinion that appellant was relieved of the 
consequences of his action because he had filed his DSS 
Form 301 under mistake. 

Appellant was admitted into the United States in April, 
1949, and, five days later, married a recently naturalized 
American citizen, which marriage, incidentally, enabled 
him to file his petition for naturalization within two years 
rather than waiting for five years. See the Nationality Act 
of 1940, § 311, 54 Stat. 1145. Appellant filed his petition 
for naturalization in the United States District Court for 
the Southern District of New York on April 17, 1951 (J.A. 
22). Federal district courts are invested by Congress with 
the authority to naturalize aliens who are not ineligible for 
citizenship and meet certain other specific requirements. 
See the Immigration and Nationality Act of 1952, § 310, 66 
Stat. 239, 8 U.S.CV. § 1421 (1952). Thus appellant once more 
raised the issue of his eligibility to citizenship, but, this 
time, in the arena of the judiciary. The District Court re¬ 
ceived the usual preliminary recommendations from the 
naturalization examiner and, in this case, also from Com- 


9 As quoted above, the record (JA. 42) completely contradicts 
appellant’s apparent suggestion (Br. at p. 26) that the Attorney 
General “waived” appellant’s statutory ineligibility for admission 
for permanent residence. 
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missioner of Immigration and Naturalization, both of which 
were presented to the court pursuant to the applicable stat¬ 
ute. See the Internal Security Act of 1950, § 28, 64 Stat. 

1016. The examiner upon the basis of the language of the 
statute and the facts of the case recommended that the 
court deny; appellant’s petition for naturalization since ap¬ 
pellant had executed and filed his DSS Form 301 requesting 
exemption from military service and hence was ineligible to 
citizenship (J.A. 31-33). The Commissioner, adhering to 
the position of his superior, the Attorney General, recom¬ 
mended that appellant’s petition be granted because, in the 
Commissioner’s view, appellant had applied for exemption 
from military service under mistaken ideas as to what would 
happen to his Swedish citizenship and Swedish property 
if he did not file his DSS Form 301 (J.A. 36, 37). 

! After a hearing before the District Court at which appel¬ 
lant pointed to the Attorney General’s opinion on appel¬ 
lant’s eligibility and urged that such conclusion be given 
weight (J.A. 27), the court held appellant was ineligible 
for citizenship finding as a fact that “ [petitioner [appel¬ 
lant] is a man of higher than average intelligence and there 
is no doubt that he clearly understood that by claiming 
relief from liability for military service he would there¬ 
after be debarred from becoming a citizen of the United 
States” (J.A. 45). The District Court had the final re¬ 
sponsibility for granting or denying the petition for nat¬ 
uralization, Petition of Zele, 127 F.2d 578, 580 (2d Cir. 

1942); Petition of Kavadias, 177 F.2d 497, 500 (7th Cir. 

1949). In denying appellant’s petition for naturalization'' 
for the sole reason that he was ineligible for citizenship,^.^' 
Judge Kaufman had overruled the Attorney General’s - 
prior conclusion that appellant had not been ineligible for. 
citizenship. The United States Court of Appeals for the 
Second Circuit affirmed the District Court and, speaking 
through Judge Learned Hand, stated (J.A. 51): 


“We shall take it that it was this mistake that induced 
him to make the claim; and such a situation, when it 
arises between individuals, which courts usually call 
a “collateral mistake”, is, as everyone knows, at time 
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a ground for equitable relief. However, we do not 
believe that the decision of the Court in Moser v./ 
United States, supra, should be read as giving relief 
for that kind of mistake in these circumstances. As¬ 
suming, as we must, that the statute does not in all. 
circumstances charge an alien to construe it aright at 
his peril, we cannot believe that the Court would extend 
the excuse to cases where, although he knows that the 
claim trill forfeit his right, he is induced to make it be¬ 
cause he is mistaken as to what will be the consequences . 
of not making it. We concede that that would be no . 
more than a further step of the lenity that the Court 
exercised in Moser v. United States, supra, and that 
the difference is one of degree; but that is so often the 
determining factor in situations of this kind, that we- 
need not support its propriety if the difference in de¬ 
gree be wide enough. We can say no more than that we 
do not believe that Congress would have tolerated the 
necessary laxity in this instance.” (Emphasis sup¬ 
plied). 

The Supreme Court of the United States denied appellant’s 
petition for certiorari and the Court of Appeals thereupon 
issued its mandate. Appellant was served with a warrant 
of arrest for deportation on the ground that he had been 
excludable at time of his last entry—July 5, 1952—under the . 
law existing at that time—the Immigration Act of 1924— 
since he was then an alien ineligible to citizenship. The 
pertinent part of the applicable deportation statute pro¬ 
vides : 

“Any alien in the United States . . . shall, upon the 
order of the Attorney General, be deported who— 

(1) at the time of entry was within one or more^)f 
the classes of aliens excludable by the law existing at 
the^time of such entry ...” (The Immigration and Na¬ 
tionality Act, § 241(a), 66 Stat. 204, 8-U.S.C. 1251(a) 
(1952)). 

In summary, then, appellant, an alien residing in the 
United States, applied for exemption from military" service 
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which privilege Congress granted to nentral aliens and in 
exchange for which they forfeited any future possibility 
of becoming United States citizens. Congress had provided 
that aliens who were ineligible to citizenship were inadmis¬ 
sible to the United States for permanent residence. Con¬ 
gress had further provided specifically and expressly that 
those neutral aliens who applied for draft exemption and 
thereby became ineligible for citizenship were intended to 
be among those aliens barred from admission into the 
United States for permanent residence. Congress has fur¬ 
ther provided that any alien who was excludable under any 
law existing at the time he obtained entry into the United 
States is deportable. Consequently, the Immigration and 
Naturalization Service, charged with executing the law as 
it is enacted by Congress, had no choice but to institute de¬ 
portation proceedings against appellant in view of the fact 
that a court of competent jurisdiction had found that ap¬ 
pellant had incurred the perpetual bar to citizenship by 
reason of having applied for exemption from military serv¬ 
ice. The Board of Immigration Appeals had no alternative 
under the law but to order appellant’s deportation, and the 
court below had no alternative under the law but to sustain 
the Board and to grant summary judgment in favor of ap¬ 
pellee. 

B. The Applicability of the Doctrine of Res Judicata. 

Appellant contends that his 1949 entry and all subse¬ 
quent entries should be deemed to have been legal under the 
doctrine of res judicata. Appellee’s position is that not 
only is res judicata of no help to appellant, but on the con¬ 
trary such doctrine bars appellant from prevailing in the 
instant litigation. In the original action, proceeding through 
a court of appeals to a denial of certiorari by the 
Supreme Court, it was held that this appellant was ineli¬ 
gible for citizenship because he filed an application for 
exemption from military service. Mcurmerfrid v. United 
States, 200 F.2d 730 (2nd Cir. 1952). Therefore, what is 
res judicata in the previous litigation is only that which 
does not help this appellant now: that he is ineligible for 


28 


citizenship because of his application for exemption from 
military service. His ineligibility having been ultimately 
and finally determined by the courts, he clearly was inad¬ 
missible to the United States in 1949 and on all subsequent 
entries, including the entry of July 5, 1952, upon which the 
deportation proceedings are predicated, and he therefore 
is now mandatorily subject to deportation. 

Appellant argues that the question of his admission for 
lawful permanent residence in 1949 was in issue before 
the naturalization court, but that court considered and de¬ 
cided only appellant’s eligibility for naturalization. Hav¬ 
ing found him perpetually ineligible for naturalization, 
consideration of any other questions, whether of residence 
or other qualifications, would have been a useless <resture 
on the court’s part. The question of the lawfulness of 
entry may be a material fact in determining eligibility for 
naturalization and, as such, it is a matter upon which the 
naturalization court may properly rule. But this statu¬ 
tory requirement can only be put in issue if the petitioner 
is an alien capable of being naturalized. If the law for¬ 
bids his naturalization under any circumstances, it is im¬ 
material that he may be able to comply with the statutory 
requirements for citizenship applicable to him individually. 
For example, prior to the repeal of the statute imposing 
racial restrictions on the naturalization of certain aliens, 
it would have been a matter of no consequence that a 
Japanese could prove good moral character for five years 
or that he had complied with the residence requirements. 10 
The same is true under existing law (and prior laws also) 
with respect to deserters from the military forces. The 
fact that such a person may be able to show that he pos¬ 
sesses the statutory qualifications for naturalization be¬ 
comes subordinate to the fact that he is statutorily incapable 
of being naturalized under any circumstances. Stated 
another way, where a general or over-all disability is po¬ 
tentially present, the primary question to be resolved by a 


10 Ozawa v. United States, 260 U.S. 178, 194, 199 (1922); 
Yamashita v. Hinkle, 260 United States 199, 200 (1922). 
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naturalization court is whether or not the petitioner is a per¬ 
son who can be naturalized. Only if this question be resolved 
in the petitioner’s favor does his compliance with the statu¬ 
tory requirements applicable to his individual case be¬ 
come a matter which the court can consider. If, on the 
other hand, the court concludes that the petitioner is a per¬ 
son who is precluded by statute from being naturalized 
under any circumstances, it automatically deprives itself 
of jurisdiction to proceed any further into the question of 
the petitioner’s compliance with the specific requirements 
for naturalization. A naturalization court surrenders its 
jurisdiction once it holds a petitioner to be permanently 
ineligible to citizenship. The matter is then at an end 
and any further consideration by the naturalization court 
would not only be superfluous but of no legal significance. 
In the instant case, the naturalization court held against 
appellant on the ground of ineligibility to citizenship. 
Whether appellant had been admitted for lawful permanent 
residence was not even considered by that court, much 
less determined. 

It might be well at this point to distinguish res judicata 
from estoppel by judgment or collateral estoppel. In Com¬ 
missioner v. Sunnen, 333 U.S. 591, 597-8 (1948), the Su¬ 
preme Court stated: 

“The general rule of res judicata applies to repeti¬ 
tious suits involving the same cause of action. It rests 
upon considerations of economy of judicial time and 
public policy favoring the establishment of certainty 
in legal relations. The rule provides that when a court 
of competent jurisdiction has entered a final judgment 
on the merits of a cause of action, the parties to the 
suit and their privies are thereafter bound ‘not only 
to every matter which was offered and received to 
sustain or defeat the claim or demand , but as to any 
other admissible matter which might have been of¬ 
fered for that purpose \ Cromwell v. County of Sac , 
94 U.S. 351, 352. The judgment puts an end to the 
cause of action, which cannot again be brought into 
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litigation between the parties upon any ground what¬ 
ever, absent fraud or some other factor invalidating 
the judgment. . . . But where the second action 
between the same parties is on a different cause or 
demand, the principle of res judicata is applied much 
more narrowly. In this situation, the judgment in 
the prior action operates as an estoppel, not as to 
matters which might have been litigated and deter- 
mined, but *only as to those matters in issue or points 
controverted, upon the determination of which the find¬ 
ing or verdict was rendered \ Cromwell v. County of 
Sac, supra, 353. And see Russell v. Place, 94 U.S. 606; 
Southern Pacific R. Co. v. U.S., 168 U.S. 1, 48; Mercoid 
Corp. v. Mid-Continent Co., 320 U.S. 661, 671. Since 
the cause of action involved in the second proceeding 
is not swallowed by the judgment in the prior suit, 
the parties are free to litigate points which were not 
at issue in the first proceeding, even though such points 
might have been tendered and decided at that time. 
But matters which were actually litigated and deter¬ 
mined in the first proceeding cannot be later relitigated. 
Once a party has fought out a matter in litigation with 
the other party he cannot later renew that duel. In 
this sense, res judicata is usually and more accurately 
referred to as estoppel by judgment, or collateral estop- 
pel. ,, (Emphasis supplied.) 

Thus, res judicata in this case applies only to the single 
point upon which the decision of the naturalization court 
rested, viz., the status of appellant as an alien ineligible 
to citizenship, and appellant is estopped from ever litigating 
that point again. Other matters which were recited in the 
factual chronologies of the opinions of the several courts 
in the naturalization case concerning the character of ap¬ 
pellant’s admission to the United States in 1949 were not 
necessary to a determination of his status of eligibility to 
citizenship under section 3 (a) of the Selective Training 
and Service Act of 1940, as amended. Indeed, they were 
never, considered, as previously stated, once the courts de¬ 
cided that the citizenship disability attached. 
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“Always the language used in an opinion must be read in the 
light of the issues presented’*. Sinclair v. United States, 
279 U. S. 749, 767 (1929). 

“* * * no finding will be conclusive unless it is necessary 
to the disposition of the issues.” Minneapolis-HonegweU 
Regulator Co . v. Thermococo, Inc., 116 F. 2d 845, 846 (2d 
Cir. 1941). 

See also Lehnen v. Dickson, 148 U. S. 71, 77, 78 (1893); 
Carroll v. Carroll, 57 U. S. 275, 286-7 (1853); Ex parte Bake- 
lite Corp., 279 U. S. 438, 455 (1929). Under the doctrine of 
estoppel by judgment, appellant may not again raise the 
question of his eligibility to citizenship in any future pro¬ 
ceeding, of whatever nature, to which the United States or 
an agent thereof is a party. Nor may he again contest, in 
any type of action, the findings of fact upon which the legal 
conclusion of ineligibility to citizenship was based. These 
are: 

1) that he did not execute the Form DSS 301 through 
such mistake as would vitiate its validity and legal 
consequence; 

2) that the applicable Selective Service statutes and 
regulations relating to liability for service by reason 
of residence were binding upon him; and 

3) that the debarment from citizenship was not re¬ 
moved through expiration of the Selective Training and 
Service Act of 1940, as amended. 

Irrespective of any language employed by either the nat¬ 
uralization or appellate courts in the naturalization pro¬ 
ceedings, the only matter which is controlled by the doctrine 
of estoppel by judgment is the legal conclusion that ap¬ 
pellant is perpetually ineligible for citizenship and the 
three factual grounds which support that conclusion. 

Appellant argues that certain statements by both the 
trial and appellate courts in the course of their opinions 
constitute findings of fact which bind the Government. But 
it has been clearly demonstrated above that the lawfulness 
of appellant’s entry into the United States was not in 
issue in the naturalization proceeding and why it could 
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not have been. It is obvious from the position of these 
statements in the opening paragraphs of the opinions that 
they were preliminary facts, immaterial to decision, re¬ 
cited by the courts while coming to the issue involved, and 
vrere certainly not findings of fact on issues necessary to a 
determination of ineligibility to citizenship. Be it noted 
that appellant’s tenacious insistence that the naturaliza¬ 
tion court had determined he had entered lawfully in 1949, 
and subsequently, would impute to that court the making 
of a determination absolutely contrary to lavr, and, indeed, 
in conflict with its own decision. The statute provides that 
an alien ineligible to citizenship is inadmissible for per¬ 
manent residence and consequently the naturalization court 
could scarcely rule on the one hand that appellant was in¬ 
eligible to citizenship and on the other hand that he had 
been lawfuly admissible. 

Finally, appellant urges that the Attorney General’s 
conclusion in 1949 that appellant was not ineligible to citi¬ 
zenship or to admission for permanent residence to the 
United States has never been revoked and hence is still 
binding on the Government. 11 As a matter of fact and rec¬ 
ord, the Board of Immigration Appeals, acting for appellee, 
Attorney General, stated (J.A. 10): 

“It seems clear to us that when this same question 
of whether the respondent [appellant] was an alien 
ineligible to citizenship was decided by the courts ad¬ 
versely to him [the Attorney General] (including denial 
of certiorari by the Supreme Court), that matter is 

11 Appellant states that the Government in the instant deporta¬ 
tion proceedings conceded and stipulated that appellant entered 
the United States lawfully in 1949 (Br. at 17, 18). The fact is 
that the examining officer, in stating the prior proceedings of the 
case to the special inquiry officer at the deportation proceeding, 
related that appellant had been lawfully admitted for permanent 
residence. This, of course meant nothing more than that appel¬ 
lant had been admitted upon presentation of proper documents 
and had not sneaked across the border. The statement can have 
no broader meaning, if only because such a meaning would clash 
with the ultimate position of the examing officer that appellant’s 
entry had been unlawful because he had been excludable in 1949. 
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judicially res judicata, and the previous contrary con¬ 
clusion of a former Attorney General has been effec¬ 
tively and for all purposes overruled .” (Emphasis 
supplied.) 

The absence of any ruling by the naturalization court that 
the Attorney General had erred in admitting appellant for 
permanent residence is simply further proof that appel¬ 
lant’s residence was not in issue and never considered by 
the court in the naturalization proceeding and, therefore, 
could not possibly have been determined favorably to ap¬ 
pellant. The fact that the court did not specifically over¬ 
rule the Attorney General, as to the admissibility of appel- 
! lant, does not mean that the Attorney General’s past opin¬ 
ion is still correct. The Attorney General’s opinion was 
that appellant was not ineligible to citizenship or admis¬ 
sion for permanent residence. A court of competent juris¬ 
diction did determine that appellant was ineligible for citi¬ 
zenship and, that issue having become res judicata, the for¬ 
mer Attorney General’s conclusion that appellant was ad¬ 
missible became inoperative as an erroneous interpretation 
of the statute and the Board of Immigration Appeals, acting 
for the present Attorney General, appellee herein, has so 
recognized and ruled. It would scarcely be contended by 
appellant that had the Attorney General been of the opinion 
in 1949 that appellant vras ineligible to citizenship or admis¬ 
sion for permanent residence and had the naturalization 
court subsequently held upon a petition for naturalization 
j that appellant was not ineligible for citizenship the Attor¬ 
ney General’s opinion as to appellant’s inadmissibility 
would remain valid. 

As to appellant’s contention that the Attorney General’s 
opinion that appellant was not ineligible to citizenship or 
admission for permanent residence is binding upon appellee 
for the purpose of the pending deportation proceedings, it 
is well settled that decisions with respect to the exclusion 
and expulsion of aliens “cannot constitute res judicata in \ 
1 a technical sense”. Pearson v. Williams, 202 U.S. 281, 284- 
285 (1905) and cases cited therein; Flynn v. Ward, 95 F. 
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2d 742 (1st Cir. 1938); United States v. Watkins, 88 F. 
Supp. 51, 54 (S.D. N.Y. 1949). 

n 

The Attorney General’s Prior Erroneous Opinion that Apel- 
lant Alien Was Not Ineligible to United States Citizenship 
Cannot Now Bar Appellee’s Deportation of Appellant Alien 
Because No Executive Officer Can Commit the United States 
to an Erroneous Interpretation of the Law and Appellant 
Alien Has Failed to Make Oat the Elements Essential to 
Estoppel 

Appellant relies on the doctrine of equitable estoppel 
which he seeks to invoke against appellee Attorney General. 
He asserts that because the Immigration and Naturaliza¬ 
tion Service did not contest during the previous litigation 
the legality of his admission to the United States in 1949, 
and his subsequent entries, and did specifically acknowledge 
that such admission and entries were legal the Government 
is estopped from now taking a contrary position. The At¬ 
torney General’s prior opinion that appellant was not in¬ 
eligible to citizenship or admission for permanent resi¬ 
dence because he had filed his DSS Form 301 under mis¬ 
take has been in effect overruled and demonstrated to be 
erroneous by the courts. They have conclusively held that 
he was ineligible for citizenship because he applied for ex¬ 
emption from military service on the ground of neutral 
alienage. The policy of the United States towards those 
aliens who seek to re-enter this country after having re¬ 
sided here during World War II and applied for exemption 
from military service in behalf of this country on the ground 
of neutral alienage has been expressed by Congress. Con¬ 
gress amended the Immigration Act of 1924 to specifically 
provide that aliens who had filed DSS Form 301 ’s fell within 
the terms “ineligible to citizenship”, as used in that Act, 
and were therefore inadmissible. Congress, speaking 
through its appropriate committee, the Senate Committee 
on Immigration, stated: 

“The committee is of the opinion that any person 
who declined to serve in the United States armed forces 
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during the war on the ground of being a citizen of a 
neutral country should not only be denied the right of 
naturalization but if he leaves the United States he 
should, likewise, be denied the right of ever returning 
to this country. The inclusion of the reference to the 
Selective Training and Service Act in section 28(c) 
[of the Immigration Act of 1924] removes any doubt 
that these persons might be permitted to reenter the 
United States. ,y (S. Rep. 633, 79th Cong. 1st Sess. 1, 

2 (1945)). (Emphasis added). 

It is clear beyond a question that estoppel can never * 
thwart the Government’s public policy. American Surety 
v. United States, 122 F. 2d 903 (10th Cir. 1940). Further- ‘ 
more, an erroneous opinion of law made by an officer in the 
executive branch of the Government—here, that appellant’s 
application for exemption from military service did not 
debar him from citizenship—can never bind the Govern¬ 
ment or estop it from correctly applying the law. As this 
Court, in Schafer v. Helvering, 65 App. D.C. 292, 295, 83 F. 
2d 317 (1936), aff’d 299 U.S. 171 (1936), stated: 

“Whoever deals with the government does so with 
notice that no agent can, by neglect or acquiesence, 
commit it to an erroneous interpretation of law.” 

This statement still reflects the general rule of law. See 
Stockstrom v. Commissioner of Internal Revenue, 88 U.S. 
App. D.C. 286, 292, 190 F. 2d 283 (1951) (dissenting opin¬ 
ion). See also United States Lines Co. v. Shauglinessy. 195 
F.2d'385, 386 (2d Cir. 1952); United States v. Watkins, 165 
F.2d 1017, 1019 (2d Cir. 1948); United States v. Uhl, 19 F. 
Supp. 365, 367 (S.D. N.Y. 1937). The general rule applies 
regardless of the responsibility and rank of the executive of¬ 
ficer involved, applying even to the President of the United 
States. Swiss Nat. Ins. Co. v. Crowley, 78 U.S. App. D.C. 1, 
3,136 F.2d 265 (1943); Isenberg v. Biddle, lb U.S. D.C. 100, 
104,125 F.2d 741 (1941). The cases cited by appellant are 
exceptions to the rule—justified only by the exceptional facts 
shown. Thus, in Vestal v. Commissioner of Internal Reve¬ 
nue, 80 U.S. App. D.C. 264,152 F. 2d 132 (1945), this court 
specifically limited its holding to the facts of that case and. 
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furthermore, the principle of election, not estoppel, was in¬ 
volved. See Mertens, The Law of Federal Income Taxa¬ 
tion , §60.17 (1948). Stockstrom v. Commissioner of In¬ 
ternal Revenue, supra, stands only for the proposition that 
the Government cannot take advantage of another’s failure 
to act where it has induced by its own representations such 
failure to act. Furthermore, in these decisions in which 
the courts have held the Government estopped, the allegedly 
injured party has had the burden of showing that he would 
suffer great detriment if the Government were not estopped. 
Appellant neither alleged in his complaint nor does he show 
now how he had relied to his detriment upon the opinion 
rendered in 1949 by the Attorney General. Appellant is now 
deportable but he was deportable prior to 1949 for the rea¬ 
son that he had stayed beyond the time for which he had 
been originally admitted. Consequently, by relying upon 
the Attorney General’s construction of the law and thereby 
obtaining entry in 1949, appellant has placed himself in no 
worse position now than he was before, and, therefore, has 
failed to show he suffered any detriment by relying upon the 
opinion of the Attorney General. The only substantial dif¬ 
ference between appellant’s situation—business and per¬ 
sonal—in 1949 and at present is that he is now married. 12 
It would be uncharitable to assume that appellant was mar¬ 
ried solely on the strength of a legal opinion rendered by 
the Attorney General of the United States—or that he has 
suffered detriment as a result of taking this action. 


12 Appellant was in 1943 and continues to be president of his cor¬ 
poration. Appellant had prior to 1949 and continues to have a 
number of American friends. Appellant owned a Swedish cor¬ 
poration in 1943 and, so far as the record shows, continues to own 
it. Appellant held real estate in Sweden in 1943 and his mother 
now has such property. (J.A. 42, 30; Immigration file E086415, 
documents marked Exs. 5, 18 and 23 in deportation proceedings 
of July 14, 1953). 
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Appellant Alien Was Not Denied Due Process at the Adminis¬ 
trative Level Because the Deportation Proceedings Were In 
Strict Compliance With the Statute and Regulations Exclu¬ 
sively Applicable and Appellant Alien Was Heard Before the 
Final Order of Deportation 

Appellant challenges the adequacy of the hearing before 
the special inquiry officer. In Marcello v. Bonds, 349 TJ.S. 
302 (1955), the Supreme Court specifically held that the Im¬ 
migration and Nationality Act of 1952 supersedes the hear¬ 
ing provisions of the Administrative Procedures Act. Con¬ 
gress has provided in the Immigration and Nationality Act 
of 1952 that proceedings before special inquiry officers shall 
be in accordance with certain regulations. Furthermore, 
Congress has provided that such regulations shall insure 
i that the alien shall be given notice of the nature of the 
charge against him, that the alien shall be represented by 
counsel, that the alien shall have opportunity to examine 
the evidence against him, present evidence and cross-ex¬ 
amine, and that no decision of deportation shall be valid 
unless based upon substantial and probative evidence. Con¬ 
gress has further provided that “[T]he procedure so pre¬ 
scribed [above] shall be the sole and exclusive procedure 
for determining the deportability of an alien under this sec¬ 
tion.” See the Immigration and Nationality Act of 1952, 
$ 242 (b), 66 Stat. 208, 8 U.S.C. § 1252(b) (1952). The ap¬ 
plicable regulations governing deportation hearings are 
found in 8 C.F.R. § 242.53 (1952). There is nothing in the 
statute or the regulations promulgated thereunder which 
would entitle an alien to the submission of briefs or to oral 
argument before the special inquiry officer. 

In the instant case, when appellant appeared, after rea¬ 
sonable notice, before the special inquiry officer, the depor¬ 
tation charge pending against him was carefully explained 
„ by the special inquiry officer. Appellant speaks English 
well enough not to require the presence of an interpreter. 
Appellant was represented by his present counsel at the 
hearing before the special inquiry officer, who twice post- 

K 
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poned previously scheduled hearings in order that appel¬ 
lant's counsel could be present. Appellant’s counsel spe¬ 
cifically stated he had no objection to the evidence intro¬ 
duced at the hearing by the examining officer representing 
the Government. Appellant introduced evidence in his own 
behalf and the special inquiry officer even ordered the rec¬ 
ord to remain open for the submission by appellant of evi¬ 
dence at a later date. Appellant was examined by his own 
counsel and testified in his own behalf. (See Immigration 
file E086415, deportation proceedings of July 6, 1953, p. 2, 
and of July 14, 1953 pp. 12, 14-18). Appellant has never 
attacked the substance or probative value of the evidence 
upon which his order of deportation was based. In a word, 
the special inquiry officer scrupulously adhered to the basic 
statute and regulations thereunder. And, as stated herein¬ 
before, nothing in the statute or regulations entitled appel¬ 
lant to the submission of briefs or to oral argument before 
the special inquiry officer, which probably explains appel¬ 
lant’s counsel’s failure to object at the time to the submis¬ 
sion of the case without briefs. (Compare appellant’s coun¬ 
sel’s objections to the special inquiry officer that the hearing 
did not comply with section 5 of the Administrative Pro¬ 
cedure Act. See Immigration file E086415, deportation 
proceedings of July 14,1953, pp. 13,14). Be it pointed out, 
too, that the “brief”, which appellant now says he was so 
desirous of submitting to the special inquiry officer before 
the officer rendered his findings of fact and conclusions of 
law, was mailed in the form of a letter to the special inquiry 
officer. It may never have been received by the special in¬ 
quiry officer, although there is nothing in the record on this 
appeal to prove conclusively that it was not seen by him. 
This “brief” was barely two and one-half pages—letter 
size—in length and was addressed solely to the contention 
that the lawfulness of appellant’s entry had become res 
judicata. (Immigration file E086415, letter dated August 
3,1953). Appellant’s counsel had already urged the special 
inquiry officer during the proceedings to cancel the deporta¬ 
tion charge because appellant had entered lawfully in 1949 
and consequently had properly been admitted at the time of 
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his last entry (Immigration file E086415, deportation pro¬ 
ceedings of July 14, 1953, p. 13). 

Insofar as any alleged denial of due process is concerned, 
it is clear that the Constitution does not require a hearing 
at any particular point in the administrative proceeding, so 
long as the requisite due process hearing i& had before the 
"final order becomes effective. Opp Cotton Mills v. Admin¬ 
istrator, 312 U.S. 126,152,153 (1941). The record shows that 
appellant availed himself of his right under the regulations 
to submit a written brief (containing a number of points) 
and to make oral argument to the Board of Immigration Ap¬ 
peals. The Board of Immigration Appeals clearly did con¬ 
sider all of the legal points raised by appellant and the 
latter therefore could'-not possibly have been prejudiced 
even if the hearing officer did not do so, since the issues in¬ 
volved ( res judicata and equitable estoppel) depended in no 
way upon fact-finding or credibility. As a consequence, the 
hearing officer’s decision or lack of decision on those issues 
could have had no material bearing on the solution of those 
issues. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 
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Lewis Carroll, 
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Statement 

Appellee’s answering brief has ignored the strongest 
arguments presented by Appellant in his Main Brief. It 
has formulated the issues partially and inaccurately. It 
has failed to dispute Appellant’s main theses. It has 
created straw men and has sought to destroy them. This 
Reply Brief will attempt to refocus the main issues which 
are before the Court. 
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Point I 

Does the Immigration and Naturalization Service Have the 
Power To Overrule an Outstanding Unrevoked Deter¬ 
mination and Ruling By the Attorney General That Man- 
nerfrid Was Not Ineligible For Admission For Perman¬ 
ent Residence. The Government’s Brief Does Not Discuss 
This Issue. Silence Cannot Be a Substitute For Argu¬ 
ment On So Crucial a Problem. 

Appellee has sought to reframe this issue. It casts its 
argument in terms of the correctness of the interpretation 
by the Board of Immigration Appeals of the decision of 
the Naturalization Court on the issue of Mannerfrid’s nat¬ 
uralization. It argues that the decision of the Naturali¬ 
zation Court required the Board to order Mannerfrid’s 
deportation. This, despite the clear reaffirmation of the 
Attorney General’s determination that Mannerfrid was 
legally admitted for permanent residence. 1 Nowhere in its 
brief does the Government discuss the illegal usurpation of 
power by the Board in endeavoring to overrule the deci¬ 
sion of its superior officer, the Attorney General of the 
United States. 

The Attorney General made a formal determination and 
ruling with respect to Mannerfrid’s eligibility for admis¬ 
sion for permanent residence. This determination and rul¬ 
ing has never been revoked and is still in full force and 
effect.i The Attorney General’s power to make this ruling 
has never been questioned. This ruling, made pursuant to 
the statutory authority, recited in our Main Brief, is “con¬ 
trolling” upon every agency and department of the execu¬ 
tive branch of the Government. A fortiori the Attorney 


1 The Attorney General's order was reaffirmed by the Naturalization 
Court (JA. p. 43). That it was is demonstrated under Point II infra. 
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General’s ruling is binding upon his subordinates in the 
Immigration and Naturalization Service. Appellee, no¬ 
where in its answering brief, makes mention of this argu¬ 
ment although it did concede in the Court below the con¬ 
trolling nature of the Attorney General’s authority, con¬ 
tending that this did not mean that it was “final”. This 
purported distinction was demolished in our Main Brief 
(p. 23) and Appellee now seeks to avoid the force of our 
argument by silence. The fact is altogether clear, how¬ 
ever, that the Board of Immigration Appeals, without any 
warrant in law, arrogated to itself the power to overrule 
its superior’s order. This it had no power to do. Its il¬ 
legal action will not be countenanced by the Courts. 

Point II 

The Government Urges That Res Judicata Does Not Bene¬ 
fit Mannerfrid Despite the Specific Finding of the Nat¬ 
uralization Courts That Mannerfrid Was Legally Ad¬ 
mitted To Permanent Residence. No Amount of Sophistry 
Can Change the Specific Language of the Naturalization 
Court’s Decision. Res Judicata Precludes the Present 
Attack On Mannerfrid’s 1949 Entry. 

We have shown in our Main Brief that the Board of 
Immigration Appeals incorrectly interpreted the decision 
of the Naturalization Court (pp. 5-6 and 27-30). On the 
issue of the legality of Mannerfrid’s admission for per¬ 
manent residence (the only issue here involved) the Nat- 
urlaization Court specifically found that: 

“He (Mannerfrid) remained in the United States con¬ 
tinuously until his lawful admisson for permanent resi¬ 
dence on April 5, 1949.” (J.A. 43.) 
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And 


“On April 5,1949, he (Mannerfrid) was lawfully ad¬ 
mitted into the United States for permanent resi- 
dence. ,, (J.A. 44). 2 

The decision of the Naturalization Court as to Manner¬ 
frid ’s lawful admission for permanent residence was af¬ 
firmed by the Court of Appeals for the Second Circuit (J.A. 
48). 3 

Appellee seeks to establish that the issue of Mannerfrid’s 
legal entry for permanent residence was not “even con¬ 
sidered by that (Naturalization) Court, much less deter¬ 
mined.’ J (Appellee’s Answering Brief, p. 29.) It there¬ 
fore argues that res judicata cannot apply to that issue. 

This argument not only overlooks the specific finding 
of the Naturalization Court; it completely disregards the 
fact that the question of lawful admission for permanent 
residence must be determined prior to any determination of 


2 It is worthy of note that Rule* 10 of the General Rules of the United 
States District Court for the Southern District of New York (the Naturali¬ 
zation Court) provides: 

“(a) A memorandum of the determination of a motion signed by 
the Judge shall constitute the order; * * * n 

The Court’s decision in the Naturalization case constituted its order. 
This order found hat Mannerfrid was lawfully admitted for permanent 
residence. Its binding effect can not be questioned. 

3 The concessions by Government counsel to the same effect and their 
representations to the Court have been set out at length in our Main 
Brief at pp. 3-8. In an effort to minimize the effect of these conces¬ 
sions and representations Appellee now seeks to imply that the plain 
meaning of the words used by its agents should be ignored by this Court 
because they are at variance with the Naturalization Court’s decision 
(Appellee’s Brief p. 32 fn.). We have shown in our Main Brief and 
will more fully demonstrate here that these concessions are consonant 
with the Naturalization Court’s determination of Mannerfrid’s lawful 
admission. These concessions and representations are binding upon Ap¬ 
pellee who cannot escape the legal conclusions which must flow there¬ 
from (see pp. 27-30, Appellant’s Main Brief). 
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eligibility for naturalization. 4 United States v. Ness, 245 
U.S. 319 (1917) and cases cited in Appelant’s Main Brief 
at page 27. 

The Supreme Court has spoken on this issue. In Money 
v. U.S. 278 U.S. 17 (1928) Mr. Justice Holmes stated for 
the Court at p. 22: 

“We are of the opinion that the Circuit Court of 
Appeals was right in holding that the filing with the 
petition (of naturalization) of the certificate of arrival 
was a condition attached to the power of the court.” 

See also: 

8 C.F.R. 363.3 
8 C.F.R. 363.2 

U.S. v. Ku?an Shun Yue, 194 F. 2d 225 (9th Cir. 1952). 
and cases cited therein; 

U.S. v. Lee Chen Sing, 189 F. 2d 534 (10th Cir. 1951); 
In re Jow Gin, 175 F. 2d 299 (7th Cr. 1949) 

U.S. v. Humphrey, 29 F. 2d 736 (5th Cir. 1928) 

Point II (B) Main Brief, pp. 25-27. 

Appellee, however, goes even further and argues that if 
res judicata is applicable at all, it acts in favor of the 
Government since the Court ruled that Mannerfrid was 
ineligible for citizenship and this is a necessary finding 
that he was ineligible for permanent residence. 

This argument falls in the face of the specific findings of 


4 The decisions in Ozawa v. United States, 260 U.S. 178 (1922) and 
Yamashita v. Hinkle, 260 U.S. 199 (1922) (cited by Appellee on p. 2S 
of its Brief) are wholly inapposite. These cases determined only that 
Japanese were ineligible for naturalization under the then existing law 
and did not discuss the issue here involved, i.e. the necessity for deter¬ 
mining the legality of the entry of a person seeking naturalization as a 
“condition attached to the power of the court.” (Money v. U.S., 278 
U.S. 17) 
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both the Naturalization Court and the Second Circuit Court 
of Appeals that Mannerfrid was legally admitted to perma¬ 
nent residence. The complete answer to the Government’s 
contention that these findings were inconsistent with the 
decision on Mannerfrid’s naturalization petition lies in 
the power of the Attorney General to waive the grounds 
of inadmissibility for an alien returning from a temporary 
visit abroad to an unrelinquished domicile of seven years. 
It is undisputed that Mannerfrid had such an unrelin¬ 
quished domicile. 4 * It is clear that the Attorney General’s 
ruling and determination that Mannerfrid was legally ad¬ 
missible for permanent residence, constituted a waiver of 
all grounds of inadmissibility. The citation of authority 
on pp. 25 and 26 of Appellant’s Main Brief establishes this 
principle beyond cavil. The findings of the Naturalization 
Court are wholly consistent with the Attorney General’s 
waiver of any grounds of inadmissibility. 

It is worthy of note that the Government casts its argu¬ 
ment in the mold of the Xaturaliztaion Court’s decision on 
the issue of Mannerfrid’s eligibility for citizenship. It 
does not deal specifically with the Attorney General’s rul¬ 
ing 5 6 that Mannerfrid was eligible for admission for per¬ 
manent residence. It attempts to confuse the dual aspect 
of the Attorney General’s ruling by lumping together that 
portion dealing with eligibility for citizenship on which 

4 * Decisions of the Attorney General hold that the term “domicile” in 
the context here involved was synonymous with residence, place of abode, 
or the place where an alien “actually lives”. Matter of Palmer, Immigra¬ 
tion File 555973/653; Matter of Studebaker, Immigration File 55872/461. 

In this connection it should also be observed that for selective service 
purposes, it had been decided that Mannerfrid was a resident. (J.A. 
45-46). 

6 Appellee persists in denominating the Attorney General’s ruling and 
determination an “opinion”, implying thereby that it was an informal 
expression entitled to no great weight. The fact is that it was a formal 
determination and ruling issued in a pending proceeding reflecting the 
decision of the highest law enforcement officer of the government in a 
matter on which by law, he was authorized to make a final and binding 
determination. (Appellant’s Main Brief, pp. 18-24) 
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the Naturalization Court has the last word, and eligibility 
for permanent residence, on which the Attorney General, 
by act of Congress, has full power to rule and determine. 
By indiscriminately confusing these two separate and dis¬ 
tinct portions of the Attorney General’s ruling and deter¬ 
mination, the Government has sought to imply that the 
Naturalization Court in overruling the Attorney General 
on the issue of Mannerfrid’s eligibility for citizenship, a 
question which we have heretofore shown to be solely 
within the jurisdiction of the Court, also overruled him on 
the issue of Mannerfrid’s eligibility for admission for per¬ 
manent residence. This the Naturalization Court did not 
do. Indeed, it specifically approved the Attorney General’s 
determination of Mannerfrid’s eligibility for permanent 
residence. Res Judicata bars the Government’s attack 
upon the Court’s decision. 

Point III 

The Government Argues That Equitable Estoppel May 
Not Be Asserted In the Case At Bar Because (1) the 
Attorney General Could Not Blind the United States On 
the Issue of the Legality of Mannerfrid’s 1949 Admis¬ 
sion, and (2) Mannerfrid Did Not Rely Upon the Attor¬ 
ney General’s Order To His Detriment! 

The Attorney General Had Complete Authority To De¬ 
termine Mannerfrid’s Admissibility For Permanent Resi¬ 
dence and Indeed, This Determination Was Approved 
By the Naturalization Court. Mannerfrid’s Innocent Re¬ 
liance Upon This Valid Ruling and Determination and 
the Incalculable Harm That Would Be Done Him If He 
Is Deported Cannot Seriously Be Doubted. Equitable 
Estoppel Will Prevent the Government From Perpetrat¬ 
ing This Unconscionable Act. 

Appellee has failed to understand the basis for the argu¬ 
ment on equitable estoppel. It erroneously states that our 
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contentions merely rest upon the failure of the Immigration 
and Naturalization Service to contest the legality of Manner- 
frid’s entry for permanent residence in the naturalization 
proceeding and in the Service’s acknowledgment that the 
1949 entry was legal (Appellee’s Answering Brief, p. 34). 6 

Appellant’s contention, however, is far more basic. It 
is rooted in the action of the Attorney General in promul¬ 
gating a ruling and determination within the scope of his 
authority upon a matter on which by law he was fully em¬ 
powered to bind the United States. This order was made 
with full knowledge of all of the facts and with a full un¬ 
derstanding of the problems involved. In reliance upon 
this order Mannerfrid changed his position materially— 
to his detriment. 

Point IV of Appellant’s Main Brief (pp. 32-41) has set 
forth the applicable law in great detail. The principle of 
equitable estoppel has been discussed in the light of the 
facts in this case and the relevant authorities cited. How 
then does the Government answer? 

First, the Government, in effect, concedes the existence 
and viability of the doctrine of equitable estoppel. It then 
states that this doctrine cannot be used to estop the Gov¬ 
ernment from correctly applying the law. It attempts to 
distinguish in a peremptory fashion the cases cited in 
Point IV of our Main Brief on the broad and unsubstan¬ 
tiated ground that they are “exceptions.” 7 Then, appar- 

6 These facts are of course relevant and strongly support our argument 
on res judicata (See Point II supra). 

7 One case specifically sought to be distinguished by the Government 
is Moser v. U.S., 341 U.S. 41 (1951). But once again the Government 
has misinterpreted our position. We do not contend that the facts of 
the Moser case are on all fours with the case at bar. We do contend, how¬ 
ever, that the principles of “elementary fairness” posited in that case 
are applicable a fortiori to the case at bar. Moser was a naturalization 
case. Petitioner there sought to procure a right. The case at bar is a 
deportation case. Appellant here seeks to prevent a wrong. The prin¬ 
ciple of elementary fairness, surely, is no less applicable in the latter 
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ently recognizing the weakness of its position, it states 
that Mannerfrid has not shown “that he would suffer 
great detriment if the Government were not estopped” nor 
that “he relied to his detriment upon the opinion rendered 
in 1949 by the Attorney General.” 

The correct rule has been succinctly stated in Ritter v. 
U. S. 28 F. 2d 265 (3rd Cir. 1928). 

“It is true . . . that when the sovereign becomes an 
actor in a court of justice, its rights must be deter¬ 
mined upon those fixed principles of justice which 
govern between man and man in like situations.” [cit¬ 
ing cases] 

“The acts or omissions of the officers of the Govern¬ 
ment, if they be authorized to bind the United States 
in a particular transaction, will work estoppel against 
the Government, if the officers have acted within the 
scope of their authority”, (p. 267) 

See also: Cases cited in Point IV, Appellant’s Main Brief, 
pp. 32-41. 

Assuming arguendo , however, that the Government is 
correct when it states that it may not be estopped from 
correctly applying the law, the doctrine of equitable estop¬ 
pel nonetheless applies in this case. 

In the case at bar, the Attorney General, the executive 
officer charged by law with full authority to rule with re¬ 
spect to the legality of Mannerfrid’s 1949 entry, did rule 
in Mannerfrid’s favor. This ruling has been affirmed by 
the Naturalization Court. Indeed, even without the specific 
affirmation of the correctness of the Attorney General's 
ruling by the Court, every agency in the executive depart¬ 
ment of the Government is by law required to accept the 


case than in the former. That Moser was technically ineligible for citi¬ 
zenship was conceded by the Supreme Court. Nevertheless, his nat¬ 
uralization was permitted. 
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Attorney General’s ruling and determination. How then 
can it be argned that the Attorney General in this case 
could not bind the Government when by statute he is spe¬ 
cifically authorized to do so? The action of the Attorney 
General was altogether legal. Appellant is not seeking to 
estop the Attorney General in a matter in which he has 
acted illegally. On the contrary, it seeks estoppel to pre¬ 
vent a subordinate of the Attorney General from illegally 
overruling a valid ruling and determination of the Attor¬ 
ney General. This is a classical example of a case where 
equitable estoppel is wholly proper. 

Since the Attorney General had the authority to bind 
the United States and made an official determination within 
the scope of his authority, Mannerfrid was entitled to rely 
upon it. That he did rely upon it cannot seriously be ques¬ 
tioned. He set down his roots in this country, severed his 
ties with his native land, married an American citizen and 
conducted an active import and export business from this 
country. 

It is ludicrous on its face to contend, as does the Gov¬ 
ernment, that Mannerfrid would not suffer great detri¬ 
ment if the Government were not estopped, (p. 36 Appel¬ 
lee’s Answering Brief). 

Deportation would force Mannerfrid to give up his home; 
■would destroy his American business; disgrace him in the 
eyes of the community; and require his wife to accompany 
him to a foreign country where she would be a complete 
stranger, unable even to speak the language. 

As the Supreme Court has stated in Delgadillo v. Car¬ 
michael, 332 U. S. 388 (1947): 

“deportation can be the equivalent of banishment or 
exile * * * The stakes are indeed high and momen¬ 
tous for the alien who has acquired residence here.” 
(p. 391). 
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Mannerfrid, in reliance upon the Attorney General’s 
order, has placed himself in a position where unless the 
Government is estopped from its proposed action, he will 
suffer the loss of “all that makes life worth while”. Ng 
Fung Hoy. White, 259 U. S. 276 (1922). 

The Government’s suggestion that Appellant married in 
order to shorten the delay before application for natural¬ 
ization and not in reliance upon the Attorney General’s 
ruling is irresponsible. Mannerfrid did what any decent 
human would do in similar circumstances. He refrained 
from marrying until his permanent status was legalized. 
Then, for the first time he knew that his wife would not 
be faced with the fearful choice of what to her would be 
exile or of abandoning the man she had chosen to marry. 
Four days after legalizing his entry, he married. Need 
more be said to demonstrate his reliance upon the Attorney 
General’s order? 

The Court below found that “the inequities in this case 
are patent”. It mistakenly thought that the law provided 
no relief. However, the law is altogether clear that Man¬ 
nerfrid ’s reliance upon the duly issued order of the At¬ 
torney General in a matter in which by law the Attorney 
General is authorized to bind the United States, will estop 
the Government on principles of equity and justice from 
perpetrating a grievous wrong. This Court has estopped 
the Government from pursuing an unjust course of con¬ 
duct in cases far less compelling than the case at bar. It 
can do no less here. 
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Point IV 

The Failure Of The Special Inquiry Officer To Permit Man- 

nerfrid’s Counsel To Argue His Case and Submit a Brief 

Prior To Rendering His Decision Constitutes a Denial 

Of Due Process Of Law. 

It is the law that there must be due process at a quasi¬ 
judicial hearing. This the Government concedes (Appel¬ 
lant’s Brief, top page 34). 

It is the law that the required due process must be pres¬ 
ent where the administrative agency exercises a quasi¬ 
judicial function resulting in a “trial level” determination. 

It is clear that Mannerfrid’s counsel was denied an op¬ 
portunity to argue his case or submit his brief before 
the Special Inquiry Officer (Appellant’s Main Brief, pp. 
41-46). Indeed, it is conceded that such an opportunity 
was not afforded. 

In deportation cases, the quasi-judicial hearing on the 
“trial level” is the hearing before the Special Inquiry 
Officer. He is obligated to inform the alien of the nature 
of the charge; to insure that the alien is represented by 
counsel; to afford the alien an opportunity to cross examine 
witnesses and to present evidence in his own behalf. The 
law provides that the decision of deportation rendered by 
the Special Inquiry Officer is final unless a timely appeal 
is filed with the Board of Immigration Appeals which sits 
exclusively as an appellate forum (8 C.F.R. 90.2-90.12) and 
his decision of deportation must be based upon substantial 
and probative evidence or it is invalid (8 C.F.R. 242.53). It 
follows therefore that Mannerfrid’s quasi-judicial hear¬ 
ing was before the Special Inquiry Officer. 

In an attempt to answer, the Government advances two 
arguments: 

The first is that Mannerfrid had no right to have his 
counsel’s argument and brief presented to the Special In- 


13 


quiry Officer prior to the latter’s decision. This argument 
is disposed of at pages 44-46 of our main brief. 

The second is that “the Constitution does not require a 
quasi-judicial hearing at any particular point in the ad¬ 
ministrative proceeding so long as the requisite due process 
hearing is had before the final order becomes effective.” 
(Italics added). (Appellee’s answering brief page 34). 
In purported support, the Government cites Opp Cotton 
Mills v. Administrator , 312 U.S. 126,152 (1941) (Appellee’s 
brief page 39). 

What the Government fails to make clear (which the 
Opp Cotton case makes crystal clear) is that due process 
may not be denied at the quasi-judicial hearing. In the 
case at bar, the the quasi-judicial hearing was before the 
Special Inquiry Officer. Hence, the right to argument and 
to file a brief must be granted before him. The grant of 
that right before the Board of Immigration Appeals does 
not cure the defect, for the latter Board is an appellate 
forum. 

The Opp Cotton case highlights this distinction. There, 
the Court was called upon to decide whether the Fair 
Labor Standards Act provided a procedure for adminis¬ 
trative hearings consonant with due process. The law 
provided that an industry committee be appointed by the 
Administrator of the Wage and Hour Division of the De¬ 
partment of Labor to act solely as an investigating body 
and report its recommendations for proper minimum wage 
rates for a specific industry. Upon the filing of the Com¬ 
mittee’s report the administrator was required to conduct 
a hearing on notice, quasi-judicial in nature, for the pur¬ 
pose of receiving evidence. The administrator was re¬ 
quired to determine whether the recommendations of the 
Committee had been made in accordance with the law and 
whether they were supported by the evidence adduced at 
the hearing before him. The Supreme Court in holding that 
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the Committee was not required to accord full due process 
said at page 152: 

“It is clear that the sections of the statute now before 
us do not require the Committee to conduct a quasi¬ 
judicial proceeding upon notice and hearing. Its func¬ 
tion * # # is to investigate upon the basis of data 
which the Administrator may submit and -which the 
Committee any procure for itself and to report its rec¬ 
ommendation with respect to the minimum wage.” 
(Italics added) 

The Supreme Court, however, went on to say that full 
due process must be accorded in the hearing before the 
administrator, i.e., full due process must attach to the quasi- 
judicial hearing, though not to the proceedings of an in¬ 
vestigatory body. This is precisely the rule of law we urge 
in this case. Here, the quasi-judicial hearing to which Man- 
nerfrid was entitled took place before the Special Inquiry 
Officer. At that hearing due process was denied. The law 
is clear that this deprivation voids the entire administrative 
proceeding. (See Opp Cotton Mills v. Administrator, supra, 
and cases cited pages 41-46 Appellant’s Main Brief). 

Nor may this deprivation be excused on the theory that 
Mannerfrid had the opportunity to argue his case and pre¬ 
sent a brief before the Board of Immigration Appeals. As 
-we have said, that Board is merely an appellate tribunal. 
It does not afford a hearing de novo. Under these circum¬ 
stances we respectfully urge that the actions of the Special 
Inquiry Officer afforded Mannerfrid less than a full hear¬ 
ing and constituted a denial of due process of law under the 
authorities cited by us. This deprivation of due process— 
an absolute requirement of law—in itself vitiates the de¬ 
portation proceeding. 
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CONCLUSION 

For all the reasons stated in our main brief and in this 
reply, it is respectfully submitted that this Court must re¬ 
verse the decision below and order summary judgment for 
appellant. 

Respectfully submitted, 

; Jack Wasserman, 

i Warner Building, 

Washington 4, D. C., 

Sam Harris, 

160 Broadway, 

New York 38, New York, 

Ralph Becker, 

1700 K Street, N. W., 

i Washington 6, D. C., 

i Attorneys for Appellant. 
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